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From the U.S. Government Printing Office via GPO Access
Case: TROP V. DULLES

Case #: 356US86

NO. 70. ARGUED MAY 2, 1957 - RESTORED TO THE CALENDAR FOR REARGUMENT
JUNE 24, 1957 - REARGUED OCTOBER 28-29, 1957 - DECIDED MARCH 31, 1958 -
239 F.2D 527, REVERSED.

AT LEAST AS APPLIED IN THIS CASE TO A NATIVE-BORN CITIZEN OF THE
UNITED STATES WHO DID NOT VOLUNTARILY RELINQUISH OR ABANDON HIS
CITIZENSHIP OR BECOME INVOLVED IN ANY WAY WITH A FOREIGN NATION, SEC.
401 (G) OF THE NATIONALITY ACT OF 1940, AS AMENDED, WHICH PROVIDES THAT
A CITIZEN "SHALL LOSE HIS NATIONALITY"™ BY "DESERTING THE MILITARY OR
NAVAL FORCES OF THE UNITED STATES IN TIME OF WAR, PROVIDED HE IS
CONVICTED THEREOF BY COURT MARTIAL AND AS A RESULT OF SUCH CONVICTION
IS DISMISSED OR DISHONORABLY DISCHARGED FROM THE SERVICE," IS
UNCONSTITUTIONAL. PP. 87-114.

THE CHIEF JUSTICE, IN AN OPINION JOINED BY MR. JUSTICE BLACK, MR.
JUSTICE DOUGLAS AND MR. JUSTICE WHITTAKER, CONCLUDED THAT:

1. CITIZENSHIP IS NOT SUBJECT TO THE GENERAL POWERS OF THE NATIONAL
GOVERNMENT AND THEREFORE CANNOT BE DIVESTED IN THE EXERCISE OF THOSE
POWERS. PP. 91-93.

2. EVEN IF CITIZENSHIP COULD BE DIVESTED IN THE EXERCISE OF SOME
GOVERNMENTAL POWER, SEC. 401 (G) VIOLATES THE EIGHTH AMENDMENT, BECAUSE
IT IS PENAL IN NATURE AND PRESCRIBES A "CRUEL AND UNUSUAL" PUNISHMENT.
PP. 93-104.

MR. JUSTICE BLACK, IN AN OPINION JOINED BY MR. JUSTICE DOUGLAS,
CONCURRED IN THE OPINION OF THE CHIEF JUSTICE AND EXPRESSED THE VIEW
THAT, EVEN IF CITIZENSHIP COULD BE INVOLUNTARILY DIVESTED, THE POWER TO
DENATIONALIZE MAY NOT BE PLACED IN THE HANDS OF MILITARY AUTHORITIES.
PP. 104-105.

MR. JUSTICE BRENNAN, WHILE AGREEING WITH THE COURT, IN PEREZ V.
BROWNELL, ANTE, P. 44, THAT THERE IS NO CONSTITUTIONAL INFIRMITY IN
SEC. 401 (E) WHICH EXPATRIATES THE CITIZEN WHO VOTES IN A FOREIGN
POLITICAL ELECTION, CONCLUDED IN THIS CASE THAT SEC. 401 (G) LIES BEYOND
THE POWER OF CONGRESS TO ENACT. PP. 105-114.

FOR DISSENTING OPINION OF MR. JUSTICE FRANKFURTER, JOINED BY MR.
JUSTICE BURTON, MR. JUSTICE CLARK AND MR. JUSTICE HARLAN, SEE POST, P.
114.

TROP V. DULLES, SECRETARY OF STATE, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SECOND
CIRCUIT.

MR. CHIEF JUSTICE WARREN ANNOUNCED THE JUDGMENT OF THE COURT AND
DELIVERED AN OPINION, IN WHICH MR. JUSTICE BLACK, MR. JUSTICE DOUGLAS,
AND MR. JUSTICE WHITTAKER JOIN.

THE PETITIONER IN THIS CASE, A NATIVE-BORN AMERICAN, IS DECLARED TO
HAVE LOST HIS UNITED STATES CITIZENSHIP AND BECOME STATELESS BY REASON
OF HIS CONVICTION BY COURT-MARTIAL FOR WARTIME DESERTION. AS IN PEREZ
V. BROWNELL, ANTE, P. 44, THE ISSUE BEFORE US IS WHETHER THIS
FORFEITURE OF CITIZENSHIP COMPORTS WITH THE CONSTITUTION.
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THE FACTS ARE NOT IN DISPUTE. 1IN 1944 PETITIONER WAS A PRIVATE IN
THE UNITED STATES ARMY, SERVING IN FRENCH MOROCCO. ON MAY 22, HE
ESCAPED FROM A STOCKADE AT CASABLANCA, WHERE HE HAD BEEN CONFINED
FOLLOWING A PREVIOUS BREACH OF DISCIPLINE. THE NEXT DAY PETITIONER AND
A COMPANION WERE WALKING ALONG A ROAD TOWARDS RABAT, IN THE GENERAL
DIRECTION BACK TO CASABLANCA, WHEN AN ARMY TRUCK APPROACHED AND
STOPPED. A WITNESS TESTIFIED THAT PETITIONER BOARDED THE TRUCK
WILLINGLY AND THAT NO WORDS WERE SPOKEN. IN RABAT PETITIONER WAS
TURNED OVER TO MILITARY POLICE. THUS ENDED PETITIONER'S "DESERTION."
HE HAD BEEN GONE LESS THAN A DAY AND HAD WILLINGLY SURRENDERED TO AN
OFFICER ON AN ARMY VEHICLE WHILE HE WAS WALKING BACK TOWARDS HIS BASE.
HE TESTIFIED THAT AT THE TIME HE AND HIS COMPANION WERE PICKED UP BY
THE ARMY TRUCK, "WE HAD DECIDED TO RETURN TO THE STOCKADE. THE GOING
WAS TOUGH. WE HAD NO MONEY TO SPEAK OF, AND AT THE TIME WE WERE ON
FOOT AND WE WERE GETTING COLD AND HUNGRY." A GENERAL COURT-MARTIAL
CONVICTED PETITIONER OF DESERTION AND SENTENCED HIM TO THREE YEARS AT
HARD LABOR, FORFEITURE OF ALL PAY AND ALLOWANCES AND A DISHONORABLE
DISCHARGE.

IN 1952 PETITIONER APPLIED FOR A PASSPORT. HIS APPLICATION WAS

DENIED ON THE GROUND THAT UNDER THE PROVISIONS OF SECTION 401 (G) OF THE
NATIONALITY ACT OF 1940, AS AMENDED, (FN1) HE HAD LOST HIS CITIZENSHIP
BY REASON OF HIS CONVICTION AND DISHONORABLE DISCHARGE FOR WARTIME
DESERTION. IN 1955 PETITIONER COMMENCED THIS ACTION IN THE DISTRICT
COURT, SEEKING A DECLARATORY JUDGMENT THAT HE IS A CITIZEN. THE
GOVERNMENT'S MOTION FOR SUMMARY JUDGMENT WAS GRANTED, AND THE COURT OF
APPEALS FOR THE SECOND CIRCUIT AFFIRMED, CHIEF JUDGE CLARK DISSENTING.
239 F.2D 527. WE GRANTED CERTIORARI. 352 U.S. 1023.

PETITIONER'S CITIZENSHIP, IS BASED DIRECTLY ON A CIVIL WAR STATUTE,
WHICH PROVIDED THAT A DESERTER WOULD LOSE HIS "RIGHTS OF CITIZENSHIP."
(FN2) THE MEANING OF THIS PHRASE WAS NOT CLEAR. (FN3) WHEN THE 1940
CODIFICATION AND REVISION OF THE NATIONALITY LAWS WAS PREPARED, THE
CIVIL WAR STATUTE WAS AMENDED TO MAKE IT CERTAIN THAT WHAT A CONVICTED
DESERTER WOULD LOSE WAS NATIONALITY ITSELF. (FN4) IN 1944 THE STATUTE
WAS FURTHER AMENDED TO PROVIDE THAT A CONVICTED DESERTER WOULD LOSE HIS
CITIZENSHIP ONLY IF HE WAS DISMISSED FROM THE SERVICE OR DISHONORABLY
DISCHARGED. (FN5) AT THE SAME TIME IT WAS PROVIDED THAT CITIZENSHIP
COULD BE REGAINED IF THE DESERTER WAS RESTORED TO ACTIVE DUTY IN
WARTIME WITH THE PERMISSION OF THE MILITARY AUTHORITIES.

THOUGH THESE AMENDMENTS WERE ADDED TO AMELIORATE THE HARSHNESS OF THE
STATUTE, (FN6) THEIR COMBINED EFFECT PRODUCES A RESULT THAT POSES FAR
GRAVER PROBLEMS THAN THE ONES THAT WERE SOUGHT TO BE SOLVED. SECTION
401 (G) AS AMENDED NOW GIVES THE MILITARY AUTHORITIES COMPLETE
DISCRETION TO DECIDE WHO AMONG CONVICTED DESERTERS SHALL CONTINUE TO BE
AMERICANS AND WHO SHALL BE STATELESS. BY DECIDING WHETHER TO ISSUE AND
EXECUTE A DISHONORABLE DISCHARGE AND WHETHER TO ALLOW A DESERTER TO RE
ENTER THE ARMED FORCES, THE MILITARY BECOMES THE ARBITER OF
CITIZENSHIP. AND THE DOMAIN GIVEN TO IT BY CONGRESS IS NOT AS NARROW
AS MIGHT BE SUPPOSED. THOUGH THE CRIME OF DESERTION IS ONE OF THE MOST
SERIOUS IN MILITARY LAW, IT IS BY NO MEANS A RARE EVENT FOR A SOLDIER
TO BE CONVICTED OF THIS CRIME. THE ELEMENTS OF DESERTION ARE SIMPLY
ABSENCE FROM DUTY PLUS THE INTENTION NOT TO RETURN. (FN7) INTO THIS
CATEGORY FALLS A GREAT RANGE OF CONDUCT, WHICH MAY BE PROMPTED BY A
VARIETY OF MOTIVES - FEAR, LAZINESS, HYSTERIA OR ANY EMOTIONAL
IMBALANCE. THE OFFENSE MAY OCCUR NOT ONLY IN COMBAT BUT ALSO IN
TRAINING CAMPS FOR DRAFTEES IN THIS COUNTRY. (FN8) THE SOLICITOR
GENERAL INFORMED THE COURT THAT DURING WORLD WAR II, ACCORDING TO ARMY
ESTIMATES, APPROXIMATELY 21,000 SOLDIERS AND AIRMEN WERE CONVICTED OF
DESERTION AND GIVEN DISHONORABLE DISCHARGES BY THE SENTENCING COURTS
MARTIAL AND THAT ABOUT 7,000 OF THESE WERE ACTUALLY SEPARATED FROM THE
SERVICE AND THUS RENDERED STATELESS WHEN THE REVIEWING AUTHORITIES
REFUSED TO REMIT THEIR DISHONORABLE DISCHARGES. OVER THIS GROUP OF
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MEN, ENLARGED BY WHATEVER THE CORRESPONDING FIGURES MAY BE FOR THE NAVY
AND MARINES, THE MILITARY HAS BEEN GIVEN THE POWER TO GRANT OR WITHHOLD
CITIZENSHIP. AND THE NUMBER OF YOUTHS SUBJECT TO THIS POWER COULD
EASILY BE ENLARGED SIMPLY BY EXPANDING THE STATUTE TO COVER CRIMES
OTHER THAN DESERTION. FOR INSTANCE, A DISHONORABLE DISCHARGE ITSELF
MIGHT IN THE FUTURE BE DECLARED TO BE SUFFICIENT TO JUSTIFY FORFEITURE
OF CITIZENSHIP.

THREE TIMES IN THE PAST THREE YEARS WE HAVE BEEN CONFRONTED WITH

CASES PRESENTING IMPORTANT QUESTIONS BEARING ON THE PROPER RELATIONSHIP
BETWEEN CIVILIAN AND MILITARY AUTHORITY IN THIS COUNTRY. (FN9) A
STATUTE SUCH AS SECTION 401 (G) RAISES SERIOUS ISSUES IN THIS AREA, BUT
IN OUR VIEW OF THIS CASE IT IS UNNECESSARY TO DEAL WITH THOSE

PROBLEMS. WE CONCLUDE THAT THE JUDGMENT IN THIS CASE MUST BE REVERSED
FOR THE FOLLOWING REASONS.

IN PEREZ V. BROWNELL, SUPRA, I EXPRESSED THE PRINCIPLES THAT I

BELIEVE GOVERN THE CONSTITUTIONAL STATUS OF UNITED STATES CITIZENSHIP.
IT IS MY CONVICTION THAT CITIZENSHIP IS NOT SUBJECT TO THE GENERAL
POWERS OF THE NATIONAL GOVERNMENT AND THEREFORE CANNOT BE DIVESTED IN
THE EXERCISE OF THOSE POWERS. THE RIGHT MAY BE VOLUNTARILY
RELINQUISHED OR ABANDONED EITHER BY EXPRESS LANGUAGE OR BY LANGUAGE AND
CONDUCT THAT SHOW A RENUNCIATION OF CITIZENSHIP.

UNDER THESE PRINCIPLES, THIS PETITIONER HAS NOT LOST HIS

CITIZENSHIP. DESERTION IN WARTIME, THOUGH IT MAY MERIT THE ULTIMATE
PENALTY, DOES NOT NECESSARILY SIGNIFY ALLEGIANCE TO A FOREIGN STATE.
THERE IS NO SUCH ELEMENT IN THIS CASE. THIS SOLDIER COMMITTED A CRIME
FOR WHICH HE SHOULD BE AND WAS PUNISHED, BUT HE DID NOT INVOLVE HIMSELF
IN ANY WAY WITH A FOREIGN STATE. THERE WAS NO DILUTION OF HIS
ALLEGIANCE TO THIS COUNTRY. THE FACT THAT THE DESERTION OCCURRED ON
FOREIGN SOIL IS OF NO CONSEQUENCE. THE SOLICITOR GENERAL ACKNOWLEDGED
THAT FORFEITURE OF CITIZENSHIP WOULD HAVE OCCURRED IF THE ENTIRE
INCIDENT HAD TRANSPIRED IN THIS COUNTRY.

CITIZENSHIP IS NOT A LICENSE THAT EXPIRES UPON MISBEHAVIOR. THE
DUTIES OF CITIZENSHIP ARE NUMEROUS, AND THE DISCHARGE OF MANY OF THESE
OBLIGATIONS IS ESSENTIAL TO THE SECURITY AND WELL-BEING OF THE NATION.
THE CITIZEN WHO FAILS TO PAY HIS TAXES OR TO ABIDE BY THE LAWS
SAFEGUARDING THE INTEGRITY OF ELECTIONS DEALS A DANGEROUS BLOW TO THIS
COUNTRY. BUT COULD A CITIZEN BE DEPRIVED OF HIS NATIONALITY FOR
EVADING THESE BASIC RESPONSIBILITIES OF CITIZENSHIP? IN TIME OF WAR
THE CITIZEN'S DUTIES INCLUDE NOT ONLY THE MILITARY DEFENSE OF THE
NATION BUT ALSO FULL PARTICIPATION IN THE MANIFOLD ACTIVITIES OF THE
CIVILIAN RANKS. FAILURE TO PERFORM ANY OF THESE OBLIGATIONS MAY CAUSE
THE NATION SERIOUS INJURY, AND, IN APPROPRIATE CIRCUMSTANCES, THE
PUNISHING POWER IS AVAILABLE TO DEAL WITH DERELICTIONS OF DUTY. BUT
CITIZENSHIP IS NOT LOST EVERY TIME A DUTY OF CITIZENSHIP IS SHIRKED.
AND THE DEPRIVATION OF CITIZENSHIP IS NOT A WEAPON THAT THE GOVERNMENT
MAY USE TO EXPRESS ITS DISPLEASURE AT A CITIZEN'S CONDUCT, HOWEVER
REPREHENSIBLE THAT CONDUCT MAY BE. AS LONG AS A PERSON DOES NOT
VOLUNTARILY RENOUNCE OR ABANDON HIS CITIZENSHIP, AND THIS PETITIONER
HAS DONE NEITHER, I BELIEVE HIS FUNDAMENTAL RIGHT OF CITIZENSHIP IS
SECURE. ON THIS GROUND ALONE THE JUDGMENT IN THIS CASE SHOULD BE
REVERSED.

IT.

SINCE A MAJORITY OF THE COURT CONCLUDED IN PEREZ V. BROWNELL THAT
CITIZENSHIP MAY BE DIVESTED IN THE EXERCISE OF SOME GOVERNMENTAL POWER,
I DEEM IT APPROPRIATE TO STATE ADDITIONALLY WHY THE ACTION TAKEN IN
THIS CASE EXCEEDS CONSTITUTIONAL LIMITS, EVEN UNDER THE MAJORITY'S
DECISION IN PEREZ. THE COURT CONCLUDED IN PEREZ THAT CITIZENSHIP COULD
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BE DIVESTED IN THE EXERCISE OF THE FOREIGN AFFAIRS POWER. IN THIS
CASE, IT IS URGED THAT THE WAR POWER IS ADEQUATE TO SUPPORT THE
DIVESTMENT OF CITIZENSHIP. BUT THERE IS A VITAL DIFFERENCE BETWEEN THE
TWO STATUTES THAT PURPORT TO IMPLEMENT THESE POWERS BY DECREEING LOSS
OF CITIZENSHIP. THE STATUTE IN PEREZ DECREED LOSS OF CITIZENSHIP - SO
THE MAJORITY CONCLUDED - TO ELIMINATE THOSE INTERNATIONAL PROBLEMS THAT
WERE THOUGHT TO ARISE BY REASON OF A CITIZEN'S HAVING VOTED IN A
FOREIGN ELECTION. THE STATUTE IN THIS CASE, HOWEVER, IS ENTIRELY
DIFFERENT. SECTION 401 (G) DECREES LOSS OF CITIZENSHIP FOR THOSE FOUND
GUILTY OF THE CRIME OF DESERTION. IT IS ESSENTIALLY LIKE SECTION

401 (J) OF THE NATIONALITY ACT, DECREEING LOSS OF CITIZENSHIP FOR
EVADING THE DRAFT BY REMAINING OUTSIDE THE UNITED STATES. (FN10) THIS
PROVISION WAS ALSO BEFORE THE COURT IN PEREZ, BUT THE MAJORITY DECLINED
TO CONSIDER ITS VALIDITY. WHILE SECTION 401 (J) DECREES LOSS OF
CITIZENSHIP WITHOUT PROVIDING ANY SEMBLANCE OF PROCEDURAL DUE PROCESS
WHEREBY THE GUILT OF THE DRAFT EVADER MAY BE DETERMINED BEFORE THE
SANCTION IS IMPOSED, SECTION 401 (G), THE PROVISION IN THIS CASE,
ACCORDS THE ACCUSED DESERTER AT LEAST THE SAFEGUARDS OF AN ADJUDICATION
OF GUILT BY A COURT-MARTIAL.

THE CONSTITUTIONAL QUESTION POSED BY SECTION 401 (G) WOULD APPEAR TO

BE WHETHER OR NOT DENATIONALIZATION MAY BE INFLICTED AS A PUNISHMENT,
EVEN ASSUMING THAT CITIZENSHIP MAY BE DIVESTED PURSUANT TO SOME
GOVERNMENTAL POWER. BUT THE GOVERNMENT CONTENDS THAT THIS STATUTE DOES
NOT IMPOSE A PENALTY AND THAT CONSTITUTIONAL LIMITATIONS ON THE POWER
OF CONGRESS TO PUNISH ARE THEREFORE INAPPLICABLE. WE ARE TOLD THIS IS
SO BECAUSE A COMMITTEE OF CABINET MEMBERS, IN RECOMMENDING THIS
LEGISLATION TO THE CONGRESS, SAID IT "TECHNICALLY IS NOT A PENAL LAW."
(FN11) HOW SIMPLE WOULD BE THE TASKS OF CONSTITUTIONAL ADJUDICATION
AND OF LAW GENERALLY IF SPECIFIC PROBLEMS COULD BE SOLVED BY INSPECTION
OF THE LABELS PASTED ON THEM] MANIFESTLY THE ISSUE OF WHETHER SECTION
401 (G) IS A PENAL LAW CANNOT BE THUS DETERMINED. OF COURSE IT IS
RELEVANT TO KNOW THE CLASSIFICATION EMPLOYED BY THE CABINET COMMITTEE
THAT PLAYED SUCH AN IMPORTANT ROLE IN THE PREPARATION OF THE
NATIONALITY ACT OF 1940. BUT IT IS EQUALLY RELEVANT TO KNOW THAT THIS
VERY COMMITTEE ACKNOWLEDGED THAT SECTION 401 (G) WAS BASED ON THE
PROVISIONS OF THE 1865 CIVIL WAR STATUTE, WHICH THE COMMITTEE ITSELF
TERMED "DISTINCTLY PENAL IN CHARACTER." (FN12) FURTHERMORE, THE 1865
STATUTE STATES IN TERMS THAT DEPRIVATION OF THE RIGHTS OF CITIZENSHIP
IS "IN ADDITION TO THE OTHER LAWFUL PENALTIES OF THE CRIME OF DESERTION
.. . (FN13) AND CERTAINLY IT IS RELEVANT TO KNOW THAT THE REASON
GIVEN BY THE SENATE COMMITTEE ON IMMIGRATION AS TO WHY LOSS OF
NATIONALITY UNDER SECTION 401 (G) CAN FOLLOW DESERTION ONLY AFTER
CONVICTION BY COURT-MARTIAL WAS "BECAUSE THE PENALTY IS SO DRASTIC."
(FN14) DOUBTLESS EVEN A CLEAR LEGISLATIVE CLASSIFICATION OF A STATUTE
AS "NON-PENAL" WOULD NOT ALTER THE FUNDAMENTAL NATURE OF A PLAINLY
PENAL STATUTE. (FN15) WITH REGARD TO SECTION 401 (G) THE FACT IS THAT
THE VIEWS OF THE CABINET COMMITTEE AND OF THE CONGRESS ITSELF AS TO THE
NATURE OF THE STATUTE ARE EQUIVOCAL, AND CANNOT POSSIBLY PROVIDE THE
ANSWER TO OUR INQUIRY. DETERMINATION OF WHETHER THIS STATUTE IS A
PENAL LAW REQUIRES CAREFUL CONSIDERATION.

IN FORM SECTION 401 (G) APPEARS TO BE A REGULATION OF NATIONALITY.

THE STATUTE DEALS INITIALLY WITH THE STATUS OF NATIONALITY AND THEN
SPECIFIES THE CONDUCT THAT WILL RESULT IN LOSS OF THAT STATUS. BUT
SURELY FORM CANNOT PROVIDE THE ANSWER TO THIS INQUIRY. A STATUTE
PROVIDING THAT "A PERSON SHALL LOSE HIS LIBERTY BY COMMITTING BANK
ROBBERY, " THOUGH IN FORM A REGULATION OF LIBERTY, WOULD NONETHELESS BE
PENAL. NOR WOULD ITS PENAL EFFECT BE ALTERED BY LABELING IT A
REGULATION OF BANKS OR BY ARGUING THAT THERE IS A RATIONAL CONNECTION
BETWEEN SAFEGUARDING BANKS AND IMPRISONING BANK ROBBERS. THE INQUIRY
MUST BE DIRECTED TO SUBSTANCE.

THIS COURT HAS BEEN CALLED UPON TO DECIDE WHETHER OR NOT VARIOUS
STATUTES WERE PENAL EVER SINCE 1798. CALDER V. BULL, 3 DALL. 386.
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EACH TIME A STATUTE HAS BEEN CHALLENGED AS BEING IN CONFLICT WITH THE
CONSTITUTIONAL PROHIBITIONS AGAINST BILLS OF ATTAINDER AND EX POST
FACTO LAWS, (FN16) IT HAS BEEN NECESSARY TO DETERMINE WHETHER A PENAL
LAW WAS INVOLVED, BECAUSE THESE PROVISIONS APPLY ONLY TO STATUTES
IMPOSING PENALTIES. (FN17) IN DECIDING WHETHER OR NOT A LAW IS PENAL,
THIS COURT HAS GENERALLY BASED ITS DETERMINATION UPON THE PURPOSE OF
THE STATUTE. (FN18) IF THE STATUTE IMPOSES A DISABILITY FOR THE
PURPOSES OF PUNISHMENT - THAT IS, TO REPRIMAND THE WRONGDOER, TO DETER
OTHERS, ETC. - IT HAS BEEN CONSIDERED PENAL. (FN19) BUT A STATUTE HAS
BEEN CONSIDERED NONPENAL IF IT IMPOSES A DISABILITY, NOT TO PUNISH, BUT
TO ACCOMPLISH SOME OTHER LEGITIMATE GOVERNMENTAL PURPOSE. (FN20) THE
COURT HAS RECOGNIZED THAT ANY STATUTE DECREEING SOME ADVERSITY AS A
CONSEQUENCE OF CERTAIN CONDUCT MAY HAVE BOTH A PENAL AND A NONPENAL
EFFECT. THE CONTROLLING NATURE OF SUCH STATUTES NORMALLY DEPENDS ON
THE EVIDENT PURPOSE OF THE LEGISLATURE. THE POINT MAY BE ILLUSTRATED
BY THE SITUATION OF AN ORDINARY FELON. A PERSON WHO COMMITS A BANK
ROBBERY, FOR INSTANCE, LOSES HIS RIGHT TO LIBERTY AND OFTEN HIS RIGHT
TO VOTE. (FN21) IF, IN THE EXERCISE OF THE POWER TO PROTECT BANKS,
BOTH SANCTIONS WERE IMPOSED FOR THE PURPOSE OF PUNISHING BANK ROBBERS,
THE STATUTES AUTHORIZING BOTH DISABILITIES WOULD BE PENAL. BUT BECAUSE
THE PURPOSE OF THE LATTER STATUTE IS TO DESIGNATE A REASONABLE GROUND
OF ELIGIBILITY FOR VOTING, THIS LAW IS SUSTAINED AS A NONPENAL EXERCISE
OF THE POWER TO REGULATE THE FRANCHISE. (FN22)

THE SAME REASONING APPLIES TO SECTION 401 (G). THE PURPOSE OF TAKING
AWAY CITIZENSHIP FROM A CONVICTED DESERTER IS SIMPLY TO PUNISH HIM.
THERE IS NO OTHER LEGITIMATE PURPOSE THAT THE STATUTE COULD SERVE.
DENATIONALIZATION IN THIS CASE IS NOT EVEN CLAIMED TO BE A MEANS OF
SOLVING INTERNATIONAL PROBLEMS, AS WAS ARGUED IN PEREZ. HERE THE
PURPOSE IS PUNISHMENT, AND THEREFORE THE STATUTE IS A PENAL LAW.

IT IS URGED THAT THIS STATUTE IS NOT A PENAL LAW BUT A REGULATORY
PROVISION AUTHORIZED BY THE WAR POWER. IT CANNOT BE DENIED THAT
CONGRESS HAS POWER TO PRESCRIBE RULES GOVERNING THE PROPER PERFORMANCE
OF MILITARY OBLIGATIONS, OF WHICH PERHAPS THE MOST SIGNIFICANT IS THE
PERFORMANCE OF ONE'S DUTY WHEN HAZARDOUS OR IMPORTANT SERVICE IS
REQUIRED. BUT A STATUTE THAT PRESCRIBES THE CONSEQUENCE THAT WILL
BEFALL ONE WHO FAILS TO ABIDE BY THESE REGULATORY PROVISIONS IS A PENAL
LAW. PLAINLY LEGISLATION PRESCRIBING IMPRISONMENT FOR THE CRIME OF
DESERTION IS PENAL IN NATURE. IF LOSS OF CITIZENSHIP IS SUBSTITUTED
FOR IMPRISONMENT, IT CANNOT FAIRLY BE SAID THAT THE USE OF THIS
PARTICULAR SANCTION TRANSFORMS THE FUNDAMENTAL NATURE OF THE STATUTE.
IN FACT, A DISHONORABLE DISCHARGE WITH CONSEQUENT LOSS OF CITIZENSHIP
MIGHT BE THE ONLY PUNISHMENT METED OUT BY A COURT-MARTIAL. DURING
WORLD WAR IT THE THREAT OF THIS PUNISHMENT WAS EXPLICITLY COMMUNICATED
BY THE ARMY TO SOLDIERS IN THE FIELD. (FN23) IF THIS STATUTE TAKING
AWAY CITIZENSHIP IS A CONGRESSIONAL EXERCISE OF THE WAR POWER, THEN IT
CANNOT RATIONALLY BE TREATED OTHER THAN AS A PENAL LAW, BECAUSE IT
IMPOSES THE SANCTION OF DENATIONALIZATION FOR THE PURPOSE OF PUNISHING
TRANSGRESSION OF A STANDARD OF CONDUCT PRESCRIBED IN THE EXERCISE OF
THAT POWER.

THE GOVERNMENT ARGUES THAT THE SANCTION OF DENATIONALIZATION IMPOSED

BY SECTION 401 (G) IS NOT A PENALTY BECAUSE DEPORTATION HAS NOT BEEN SO
CONSIDERED BY THIS COURT. WHILE DEPORTATION IS UNDOUBTEDLY A HARSH
SANCTION THAT HAS A SEVERE PENAL EFFECT, THIS COURT HAS IN THE PAST
SUSTAINED DEPORTATION AS AN EXERCISE OF THE SOVEREIGN'S POWER TO
DETERMINE THE CONDITIONS UPON WHICH AN ALTIEN MAY RESIDE IN THIS
COUNTRY. (FN24) FOR EXAMPLE, THE STATUTE (FN25) AUTHORIZING
DEPORTATION OF AN ALIEN CONVICTED UNDER THE 1917 ESPIONAGE ACT (FN26)
WAS VIEWED, NOT AS DESIGNED TO PUNISH HIM FOR THE CRIME OF ESPIONAGE,
BUT AS AN IMPLEMENTATION OF THE SOVEREIGN POWER TO EXCLUDE, FROM WHICH
THE DEPORTING POWER IS DERIVED. MAHLER V. EBY, 264 U.S. 32. THIS VIEW
OF DEPORTATION MAY BE HIGHLY FICTIONAL, BUT EVEN IF ITS VALIDITY IS
CONCEDED, IT IS WHOLLY INAPPLICABLE TO THIS CASE. NO ONE CONTENDS THAT
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THE GOVERNMENT HAS, IN ADDITION TO THE POWER TO EXCLUDE ALL ALIENS, A
SWEEPING POWER TO DENATIONALIZE ALL CITIZENS. NOR DOES COMPARISON TO
DENATURALIZATION ELIMINATE THE PENAL EFFECT OF DENATIONALIZATION IN
THIS CASE. DENATURALIZATION IS NOT IMPOSED TO PENALIZE THE ALIEN FOR
HAVING FALSIFIED HIS APPLICATION FOR CITIZENSHIP; IF IT WERE, IT WOULD
BE A PUNISHMENT. RATHER, IT IS IMPOSED IN THE EXERCISE OF THE POWER TO
MAKE RULES FOR THE NATURALIZATION OF ALIENS. (FN27) IN SHORT, THE
FACT THAT DEPORTATION AND DENATURALIZATION FOR FRAUDULENT PROCUREMENT
OF CITIZENSHIP MAY BE IMPOSED FOR PURPOSES OTHER THAN PUNISHMENT
AFFORDS NO BASIS FOR SAYING THAT IN THIS CASE DENATIONALIZATION IS NOT
A PUNISHMENT.

THE CONSTITUTION PERMITS THE CONGRESS TO TAKE AWAY CITIZENSHIP AS A
PUNISHMENT FOR CRIME. IF IT IS ASSUMED THAT THE POWER OF CONGRESS
EXTENDS TO DIVESTMENT OF CITIZENSHIP, THE PROBLEM STILL REMAINS AS TO
THIS STATUTE WHETHER DENATIONALIZATION IS A CRUEL AND UNUSUAL
PUNISHMENT WITHIN THE MEANING OF THE EIGHTH AMENDMENT. (FN28) SINCE
WARTIME DESERTION IS PUNISHABLE BY DEATH, THERE CAN BE NO ARGUMENT THAT
THE PENALTY OF DENATIONALIZATION IS EXCESSIVE IN RELATION TO THE
GRAVITY OF THE CRIME. THE QUESTION IS WHETHER THIS PENALTY SUBJECTS
THE INDIVIDUAL TO A FATE FORBIDDEN BY THE PRINCIPLE OF CIVILIZED
TREATMENT GUARANTEED BY THE EIGHTH AMENDMENT.

AT THE OUTSET, LET US PUT TO ONE SIDE THE DEATH PENALTY AS AN INDEX

OF THE CONSTITUTIONAL LIMIT ON PUNISHMENT. WHATEVER THE ARGUMENTS MAY
BE AGAINST CAPITAL PUNISHMENT, BOTH ON MORAL GROUNDS AND IN TERMS OF
ACCOMPLISHING THE PURPOSES OF PUNISHMENT - AND THEY ARE FORCEFUL - THE
DEATH PENALTY HAS BEEN EMPLOYED THROUGHOUT OUR HISTORY, AND, IN A DAY
WHEN IT IS STILL WIDELY ACCEPTED, IT CANNOT BE SAID TO VIOLATE THE
CONSTITUTIONAL CONCEPT OF CRUELTY. BUT IT IS EQUALLY PLAIN THAT THE
EXISTENCE OF THE DEATH PENALTY IS NOT A LICENSE TO THE GOVERNMENT TO
DEVISE ANY PUNISHMENT SHORT OF DEATH WITHIN THE LIMIT OF ITS
IMAGINATION.

THE EXACT SCOPE OF THE CONSTITUTIONAL PHRASE "CRUEL AND UNUSUAL" HAS
NOT BEEN DETAILED BY THIS COURT. (FN29) BUT THE BASIC POLICY
REFLECTED IN THESE WORDS IS FIRMLY ESTABLISHED IN THE ANGLO-AMERICAN
TRADITION OF CRIMINAL JUSTICE. THE PHRASE IN OUR CONSTITUTION WAS
TAKEN DIRECTLY FROM THE ENGLISH DECLARATION OF RIGHTS OF 1688, (FN30)
AND THE PRINCIPLE IT REPRESENTS CAN BE TRACED BACK TO THE MAGNA CARTA.
(FN31) THE BASIC CONCEPT UNDERLYING THE EIGHTH AMENDMENT IS NOTHING
LESS THAN THE DIGNITY OF MAN. WHILE THE STATE HAS THE POWER TO PUNISH,
THE AMENDMENT STANDS TO ASSURE THAT THIS POWER BE EXERCISED WITHIN THE
LIMITS OF CIVILIZED STANDARDS. FINES, IMPRISONMENT AND EVEN EXECUTION
MAY BE IMPOSED DEPENDING UPON THE ENORMITY OF THE CRIME, BUT ANY
TECHNIQUE OUTSIDE THE BOUNDS OF THESE TRADITIONAL PENALTIES IS
CONSTITUTIONALLY SUSPECT. THIS COURT HAS HAD LITTLE OCCASION TO GIVE
PRECISE CONTENT TO THE EIGHTH AMENDMENT, AND, IN AN ENLIGHTENED
DEMOCRACY SUCH AS OURS, THIS IS NOT SURPRISING. BUT WHEN THE COURT WAS
CONFRONTED WITH A PUNISHMENT OF 12 YEARS IN IRONS AT HARD AND PAINFUL
LABOR IMPOSED FOR THE CRIME OF FALSIFYING PUBLIC RECORDS, IT DID NOT
HESITATE TO DECLARE THAT THE PENALTY WAS CRUEL IN ITS EXCESSIVENESS AND
UNUSUAL IN ITS CHARACTER. WEEMS V. UNITED STATES, 217 U.S. 349. THE
COURT RECOGNIZED IN THAT CASE THAT THE WORDS OF THE AMENDMENT ARE NOT
PRECISE, (FN32) AND THAT THEIR SCOPE IS NOT STATIC. THE AMENDMENT MUST
DRAW ITS MEANING FROM THE EVOLVING STANDARDS OF DECENCY THAT MARK THE
PROGRESS OF A MATURING SOCIETY.

WE BELIEVE, AS DID CHIEF JUDGE CLARK IN THE COURT BELOW, (FN33) THAT
USE OF DENATIONALIZATION AS A PUNISHMENT IS BARRED BY THE EIGHTH
AMENDMENT. THERE MAY BE INVOLVED NO PHYSICAL MISTREATMENT, NO
PRIMITIVE TORTURE. THERE IS INSTEAD THE TOTAL DESTRUCTION OF THE
INDIVIDUAL'S STATUS IN ORGANIZED SOCIETY. IT IS A FORM OF PUNISHMENT
MORE PRIMITIVE THAN TORTURE, FOR IT DESTROYS FOR THE INDIVIDUAL THE
POLITICAL EXISTENCE THAT WAS CENTURIES IN THE DEVELOPMENT. THE
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PUNISHMENT STRIPS THE CITIZEN OF HIS STATUS IN THE NATIONAL AND
INTERNATIONAL POLITICAL COMMUNITY. HIS VERY EXISTENCE IS AT THE
SUFFERANCE OF THE COUNTRY IN WHICH HE HAPPENS TO FIND HIMSELF. WHILE
ANY ONE COUNTRY MAY ACCORD HIM SOME RIGHTS, AND PRESUMABLY AS LONG AS
HE REMAINED IN THIS COUNTRY HE WOULD ENJOY THE LIMITED RIGHTS OF AN
ALIEN, NO COUNTRY NEED DO SO BECAUSE HE IS STATELESS. FURTHERMORE, HIS
ENJOYMENT OF EVEN THE LIMITED RIGHTS OF AN ALIEN MIGHT BE SUBJECT OT
TERMINATION AT ANY TIME BY REASON OF DEPORTATION. (FN34) IN SHORT,
THE EXPATRIATE HAS LOST THE RIGHT TO HAVE RIGHTS.

THIS PUNISHMENT IS OFFENSIVE TO CARDINAL PRINCIPLES FOR WHICH THE
CONSTITUTION STANDS. IT SUBJECTS THE INDIVIDUAL TO A FATE OF EVER
INCREASING FEAR AND DISTRESS. HE KNOWS NOT WHAT DISCRIMINATIONS MAY BE
ESTABLISHED AGAINST HIM, WHAT PROSCRIPTIONS MAY BE DIRECTED AGAINST
HIM, AND WHEN AND FOR WHAT CAUSE HIS EXISTENCE IN HIS NATIVE LAND MAY
BE TERMINATED. HE MAY BE SUBJECT TO BANISHMENT, A FATE UNIVERSALLY
DECRIED BY CIVILIZED PEOPLE. HE IS STATELESS, A CONDITION DEPLORED IN
THE INTERNATIONAL COMMUNITY OF DEMOCRACIES. (FN35) IT IS NO ANSWER TO
SUGGEST THAT ALL THE DISASTROUS CONSEQUENCES OF THIS FATE MAY NOT BE
BROUGHT TO BEAR ON A STATELESS PERSON. THE THREAT MAKES THE PUNISHMENT
OBNOXIOUS. (FN36)

THE CIVILIZED NATIONS OF THE WORLD ARE IN VIRTUAL UNANIMITY THAT
STATELESSNESS IS NOT TO BE IMPOSED AS PUNISHMENT FOR CRIME. IT IS TRUE
THAT SEVERAL COUNTRIES PRESCRIBE EXPATRIATION IN THE EVENT THAT THEIR
NATIONALS ENGAGE IN CONDUCT IN DEROGATION OF NATIVE ALLEGIANCE. (FN37)
EVEN STATUTES OF THIS SORT ARE GENERALLY APPLICABLE PRIMARILY TO
NATURALIZED CITIZENS. BUT USE OF DENATIONALIZATION AS PUNISHMENT FOR
CRIME IS AN ENTIRELY DIFFERENT MATTER. THE UNITED NATIONS' SURVEY ON
THE NATIONALITY LAWS OF 84 NATIONS OF THE WORLD REVEALS THAT ONLY TWO
COUNTRIES, THE PHILIPPINES AND TURKEY, IMPOSE DENATIONALIZATION AS A
PENALTY FOR DESERTION. (FN38) IN THIS COUNTRY THE EIGHTH AMENDMENT
FORBIDS THIS TO BE DONE.

IN CONCLUDING AS WE DO THAT THE EIGHTH AMENDMENT FORBIDS CONGRESS TO
PUNISH BY TAKING AWAY CITIZENSHIP, WE ARE MINDFUL OF THE GRAVITY OF THE
ISSUE INEVITABLY RAISED WHENEVER THE CONSTITUTIONALITY OF AN ACT OF THE
NATIONAL LEGISLATURE IS CHALLENGED. NO MEMBER OF THE COURT BELIEVES
THAT IN THIS CASE THE STATUTE BEFORE US CAN BE CONSTRUED TO AVOID THE
ISSUE OF CONSTITUTIONALITY. THAT ISSUE CONFRONTS US, AND THE TASK OF
RESOLVING IT IS INESCAPABLY OURS. THIS TASK REQUIRES THE EXERCISE OF
JUDGMENT, NOT THE RELIANCE UPON PERSONAL PREFERENCES. COURTS MUST NOT
CONSIDER THE WISDOM OF STATUTES BUT NEITHER CAN THEY SANCTION AS BEING
MERELY UNWISE THAT WHICH THE CONSTITUTION FORBIDS.

WE ARE OATH-BOUND TO DEFEND THE CONSTITUTION. THIS OBLIGATION
REQUIRES THAT CONGRESSIONAL ENACTMENTS BE JUDGED BY THE STANDARDS OF
THE CONSTITUTION. THE JUDICIARY HAS THE DUTY OF IMPLEMENTING THE
CONSTITUTIONAL SAFEGUARDS THAT PROTECT INDIVIDUAL RIGHTS. WHEN THE
GOVERNMENT ACTS TO TAKE AWAY THE FUNDAMENTAL RIGHT OF CITIZENSHIP, THE
SAFEGUARDS OF THE CONSTITUTION SHOULD BE EXAMINED WITH SPECIAL
DILIGENCE.

THE PROVISIONS OF THE CONSTITUTION ARE NOT TIME-WORN ADAGES OR HOLLOW
SHIBBOLETHS. THEY ARE VITAL, LIVING PRINCIPLES THAT AUTHORIZE AND
LIMIT GOVERNMENTAL POWERS IN OUR NATION. THEY ARE THE RULES OF
GOVERNMENT. WHEN THE CONSTITUTIONALITY OF AN ACT OF CONGRESS IS
CHALLENGED IN THIS COURT, WE MUST APPLY THOSE RULES. IF WE DO NOT, THE
WORDS OF THE CONSTITUTION BECOME LITTLE MORE THAN GOOD ADVICE.

WHEN IT APPEARS THAT AN ACT OF CONGRESS CONFLICTS WITH ONE OF THESE
PROVISIONS, WE HAVE NO CHOICE BUT TO ENFORCE THE PARAMOUNT COMMANDS OF
THE CONSTITUTION. WE ARE SWORN TO DO NO LESS. WE CANNOT PUSH BACK THE
LIMITS OF THE CONSTITUTION MERELY TO ACCOMMODATE CHALLENGED
LEGISLATION. WE MUST APPLY THOSE LIMITS AS THE CONSTITUTION PRESCRIBES
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THEM, BEARING IN MIND BOTH THE BROAD SCOPE OF LEGISLATIVE DISCRETION
AND THE ULTIMATE RESPONSIBILITY OF CONSTITUTIONAL ADJUDICATION. WE DO
WELL TO APPROACH THIS TASK CAUTIOUSLY, AS ALL OUR PREDECESSORS HAVE
COUNSELED. BUT THE ORDEAL OF JUDGMENT CANNOT BE SHIRKED. 1IN SOME 81
INSTANCES SINCE THIS COURT WAS ESTABLISHED IT HAS DETERMINED THAT
CONGRESSIONAL ACTION EXCEEDED THE BOUNDS OF THE CONSTITUTION. IT IS SO
IN THIS CASE.

THE JUDGMENT OF THE COURT OF APPEALS FOR THE SECOND CIRCUIT IS
REVERSED AND THE CAUSE IS REMANDED TO THE DISTRICT COURT FOR
APPROPRIATE PROCEEDINGS. REVERSED AND REMANDED.

FN1 54 STAT. 1168, 1169, AS AMENDED, 58 STAT. 4, 8 U.S.C. SEC.
1481 (A) (8) :

"A PERSON WHO IS A NATIONAL OF THE UNITED STATES, WHETHER BY BIRTH OR
NATURALIZATION, SHALL LOSE HIS NATIONALITY BY:

* * * * *

"(G) DESERTING THE MILITARY OR NAVAL FORCES OF THE UNITED STATES IN
TIME OF WAR, PROVIDED HE IS CONVICTED THEREOF BY COURT MARTIAL AND AS
THE RESULT OF SUCH CONVICTION IS DISMISSED OR DISHONORABLY DISCHARGED
FROM THE SERVICE OF SUCH MILITARY OR NAVAL FORCES: PROVIDED, THAT
NOTWITHSTANDING LOSS OF NATIONALITY OR CITIZENSHIP OR CIVIL OR
POLITICAL RIGHTS UNDER THE TERMS OF THIS OR PREVIOUS ACTS BY REASON OF
DESERTION COMMITTED IN TIME OF WAR, RESTORATION TO ACTIVE DUTY WITH
SUCH MILITARY OR NAVAL FORCES IN TIME OF WAR OR THE REENLISTMENT OR
INDUCTION OF SUCH A PERSON IN TIME OF WAR WITH PERMISSION OF COMPETENT
MILITARY OR NAVAL AUTHORITY, PRIOR OR SUBSEQUENT TO THE EFFECTIVE DATE
OF THIS ACT, SHALL BE DEEMED TO HAVE THE IMMEDIATE EFFECT OF RESTORING
SUCH NATIONALITY OR CITIZENSHIP AND ALL CIVIL AND POLITICAL RIGHTS
HERETOFORE OR HEREAFTER SO LOST AND OF REMOVING ALL CIVIL AND POLITICAL
DISABILITIES RESULTING THEREFROM .. L

FN2 ACT OF MARCH 3, 1865, 13 STAT. 487, 490.

FN3 SEE ROCHE, THE LOSS OF AMERICAN NATIONALITY - THE DEVELOPMENT OF
STATUTORY EXPATRIATION, 99 U. OF PA. L. REV. 25, 60-62.
ADMINISTRATIVELY THE PHRASE "RIGHTS OF CITIZENSHIP" WAS APPARENTLY
TAKEN TO MEAN "CITIZENSHIP." SEE FOREIGN RELATIONS 1873, H.R. EXEC.
DOC. NO. 1, 43D CONG., 1ST SESS., PT. 1, VOL. II, P. 1187 (VIEW OF
SECRETARY OF STATE FISH); H.R. DOC. NO. 326, 59TH CONG., 2D SESS. 159
(STATE DEPARTMENT BOARD); HEARINGS BEFORE THE HOUSE COMMITTEE ON
IMMIGRATION AND NATURALIZATION ON H.R. 6127, 76TH CONG., 1ST SESS. 132
133 (TESTIMONY OF RICHARD FLOURNOY, STATE DEPARTMENT REPRESENTATIVE) .
FN4 HEARINGS, AT 133.

BUT IT IS NOT ENTIRELY CLEAR, HOWEVER, THAT THE CONGRESS FULLY
APPRECIATED THE FACT THAT SECTION 401 (G) RENDERED A CONVICTED DESERTER
STATELESS. IN THIS REGARD, THE FOLLOWING COLLOQUY, WHICH OCCURRED
DURING HEARINGS IN 1943 BEFORE THE HOUSE COMMITTEE ON IMMIGRATION AND
NATURALIZATION BETWEEN CONGRESSMEN ALLEN AND KEARNEY, MEMBERS OF THE
COMMITTEE, AND EDWARD J. SHAUGHNESSY, THEN DEPUTY COMMISSIONER OF
IMMIGRATION, IS ILLUMINATING:

"MR. ALLEN. TIF HE IS CONVICTED (OF DESERTION) BY COURT MARTIAL IN
TIME OF WAR, HE LOSES HIS CITIZENSHIP?

"MR. SHAUGHNESSY. THAT IS CORRECT.
"MR. ALLEN. 1IN OTHER WORDS, THAT IS THE SAME THING AS IN OUR CIVIL

COURTS. WHEN ONE IS CONVICTED OF A FELONY AND IS SENT TO THE
PENITENTIARY, ONE LOSES HIS CITIZENSHIP.
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"MR. SHAUGHNESSY. HE LOSES HIS RIGHTS OF CITIZENSHIP.

"MR. KEARNEY. THERE IS A DIFFERENCE BETWEEN LOSING CITIZENSHIP AND
LOSING CIVIL RIGHTS.

"MR. SHAUGHNESSY. HE LOSES HIS CIVIL RIGHTS, NOT HIS CITIZENSHIP.
HERE HE LOSES HIS CITIZENSHIP.

"MR. ALLEN. HE LOSES HIS RIGHTS DERIVED FROM CITIZENSHIP.

"MR. SHAUGHNESSY. YES; IT ALMOST AMOUNTS TO THE SAME THING. IT IS A
TECHNICAL DIFFERENCE.

"MR. ALLEN. HE IS STILL AN AMERICAN CITIZEN, BUT HE HAS NO RIGHTS.
"MR. SHAUGHNESSY. NO RIGHTS OF CITIZENSHIP."

HEARINGS BEFORE THE HOUSE COMMITTEE ON IMMIGRATION AND NATURALIZATION
ON H.R. 2207, 78TH CONG., 1ST SESS. 2-3.

SEE ALSO ID., AT 7: "MR. ELMER. IS IT NOT TRUE THAT THIS LOSS OF
CITIZENSHIP FOR DESERTION IS A STATE MATTER AND THAT THE GOVERNMENT HAS
NOTHING TO DO WITH IT?"

FN5 ACT OF JANUARY 20, 1944, 58 STAT. 4.

FN6 SEE S. REP. NO. 382, 78TH CONG., 1ST SESS. 1, 3; H.R. REP. NO.
302, 78TH CONG., 1ST SESS. 1; 89 CONG. REC. 3241, 10135.

FN7 ARTICLES OF WAR 58, 41 STAT. 800; ARTICLE 85, UNIFORM CODE OF
MILITARY JUSTICE, 10 U.S.C. (SUPP. V) SEC. 885; WINTHROP, MILITARY LAW
AND PRECEDENTS (2D ED., REPRINT 1920), 637.

FN8 THE SOLICITOR GENERAL STATED IN HIS ARGUMENT THAT SEC. 401 (G)
WOULD APPLY TO DESERTION FROM SUCH CAMPS.

FN9 UNITED STATES EX REL. TOTH V. QUARLES, 350 U.S. 11; REID V.
COVERT, 354 U.S. 1; HARMON V. BRUCKER, 355 U.S. 579.

FN10 54 STAT. 1168, AS AMENDED, 58 STAT 746, 8 U.S.C. SEC.
1481 (A) (10) =

"A PERSON WHO IS A NATIONAL OF THE UNITED STATES, WHETHER BY BIRTH OR
NATURALIZATION, SHALL LOSE HIS NATIONALITY BY:

* * * * *

"(J) DEPARTING FROM OR REMAINING OUTSIDE OF THE JURISDICTION OF THE
UNITED STATES IN TIME OF WAR OR DURING A PERIOD DECLARED BY THE
PRESIDENT TO BE A PERIOD OF NATIONAL EMERGENCY FOR THE PURPOSE OF
EVADING OR AVOIDING TRAINING AND SERVICE IN THE LAND OR NAVAL FORCES OF
THE UNITED STATES."

FN11 CODIFICATION OF THE NATIONALITY LAWS OF THE UNITED STATES, H.R.
COMM. PRINT, PT. 1, 76TH CONG., 1ST SESS. 68.

FN12 IBID.
FN13 ACT OF MARCH 3, 1865, 13 STAT. 487.
FN14 S. REP. NO. 2150, 76TH CONG., 3D SESS. 3.

FN15 UNITED STATES V. CONSTANTINE, 296 U.S. 287, 294; UNITED STATES
V. LA FRANCA, 282 U.S. 568, 572.
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FN16 U.S. CONST., ART. I, SEC. 9, CL. 3; SEC. 10, CL. 1.

FN17 UNITED STATES V. LOVETT, 328 U.S. 303; CALDER V. BULL, 3 DALL.
386.

FN18 OF COURSE, THE SEVERITY OF THE DISABILITY IMPOSED AS WELL AS

ALL THE CIRCUMSTANCES SURROUNDING THE LEGISLATIVE ENACTMENT IS RELEVANT
TO THIS DECISION. SEE, GENERALLY, WORMUTH, LEGISLATIVE
DISQUALIFICATIONS AS BILLS OF ATTAINDER, 4 VAND. L. REV. 603, 608-610;
64 YALE L.J. 712, 722-724.

FN19 E.G., UNITED STATES V. LOVETT, SUPRA; PIERCE V. CARSKADON, 16
WALL. 234; EX PARTE GARLAND, 4 WALL. 333; CUMMINGS V. MISSOURI, 4
WALL. 277.

FN20 E.G., MAHLER V. EBY, 264 U.S. 32; HAWKER V. NEW YORK, 170 U.S.
189; DAVIS V. BEASON, 133 U.S. 333; MURPHY V. RAMSEY, 114 U.S. 15.

FN21 SEE GATHINGS, LOSS OF CITIZENSHIP AND CIVIL RIGHTS FOR
CONVICTION OF CRIME, 43 AM. POL. SCI. REV. 1228.

FN22 CF. DAVIS V. BEASON, SUPRA; MURPHY V. RAMSEY, SUPRA.

FN23 SEE WAR DEPARTMENT CIRCULAR NO. 273, 1942, COMPILATION OF WAR
DEPARTMENT GENERAL ORDERS, BULLETINS AND CIRCULARS (GOVERNMENT PRINTING
OFFICE 1943) 343.

FN24 MAHLER V. EBY, SUPRA; BUGAJEWITZ V. ADAMS, 228 U.S. 585; FONG
YUE TING V. UNITED STATES, 149 U.S. 698.

FN25 ACT OF MAY 10, 1920, 41 STAT. 593.
FN26 ACT OF JUNE 15, 1917, 40 STAT. 217.

FN27 SEE, E.G., BAUMGARTNER V. UNITED STATES, 322 U.S. 665;
SCHNEIDERMAN V. UNITED STATES, 320 U.S. 118.

FN28 U.S. CONST., AMEND. VIII: "EXCESSIVE BAIL SHALL NOT BE
REQUIRED, NOR EXCESSIVE FINES IMPOSED, NOR CRUEL AND UNUSUAL
PUNISHMENTS INFLICTED."

FN29 SEE LOUISIANA EX REL. FRANCIS V. RESWEBER, 329 U.S. 459; WEEMS

V. UNITED STATES, 217 U.S. 349; HOWARD V. FLEMING, 191 U.S. 126; O'NEIL
V. VERMONT, 144 U.S. 323; IN RE KEMMLER, 136 U.S. 436; WILKERSON V.
UTAH, 99 U.S. 130.

FN30 1 WM. & MARY, 2D SESS. (1689), C.2.
FN31 SEE 34 MINN. L. REV. 134; 4 VAND. L. REV. 680.

FN32 WHETHER THE WORD "UNUSUAL" HAS ANY QUALITATIVE MEANING
DIFFERENT FROM "CRUEL" IS NOT CLEAR. ON THE FEW OCCASIONS THIS COURT
HAS HAD TO CONSIDER THE MEANING OF THE PHRASE, PRECISE DISTINCTIONS
BETWEEN CRUELTY AND UNUSUALNESS DO NOT SEEM TO HAVE BEEN DRAWN. SEE
WEEMS V. UNITED STATES, SUPRA; O'NEIL V. VERMONT, SUPRA; WILKERSON V.
UTAH, SUPRA. THESE CASES INDICATE THAT THE COURT SIMPLY EXAMINES THE
PARTICULAR PUNISHMENT INVOLVED IN LIGHT OF THE BASIC PROHIBITION
AGAINST INHUMAN TREATMENT, WITHOUT REGARD TO ANY SUBTLETIES OF MEANING
THAT MIGHT BE LATENT IN THE WORD "UNUSUAL." BUT CF. IN RE KEMMLER,
SUPRA, AT 443; UNITED STATES EX REL. MILWAUKEE SOCIAL DEMOCRATIC
PUBLISHING CO. V. BURLESON, 255 U.S. 407, 430 (BRANDEIS, J.,
DISSENTING). IF THE WORD "UNUSUAL" IS TO HAVE ANY MEANING APART FROM
THE WORD "CRUEL," HOWEVER, THE MEANING SHOULD BE THE ORDINARY ONE,
SIGNIFYING SOMETHING DIFFERENT FROM THAT WHICH IS GENERALLY DONE.
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DENATIONALIZATION AS A PUNISHMENT CERTAINLY MEETS THIS TEST. IT WAS
NEVER EXPLICITLY SANCTIONED BY THIS GOVERNMENT UNTIL 1940 AND NEVER
TESTED AGAINST THE CONSTITUTION UNTIL THIS DAY.

FN33 "PLAINTIFF-APPELLANT HAS CITED TO US AND OBVIOUSLY RELIED ON

THE MASTERFUL ANALYSIS OF EXPATRIATION LEGISLATION SET FORTH IN THE
COMMENT, THE EXPATRIATION ACT OF 1954, 64 YALE L.J. 1164, 1189-1199. I
AGREE WITH THE AUTHOR'S DOCUMENTED CONCLUSIONS THEREIN THAT PUNITIVE
EXPATRIATION OF PERSONS WITH NO OTHER NATIONALITY CONSTITUTES CRUEL AND
UNUSUAL PUNISHMENT AND IS INVALID AS SUCH. SINCE I DOUBT IF I CAN ADD
TO THE PERSUASIVE ARGUMENTS THERE MADE, I SHALL MERELY INCORPORATE BY
REFERENCE. 1IN MY FAITH, THE AMERICAN CONCEPT OF MAN'S DIGNITY DOES NOT
COMPORT WITH MAKING EVEN THOSE WE WOULD PUNISH COMPLETELY 'STATELESS' -
FAIR GAME FOR THE DESPOILER AT HOME AND THE OPPRESSOR ABROAD, IF INDEED
THERE IS ANY PLACE WHICH WILL TOLERATE THEM AT ALL." 239 F.2D 527,
530.

FN34 SEE DISCUSSION IN PEREZ V. BROWNELL, ANTE, P. 44, AT 64.

FN35 SEE STUDY ON STATELESSNESS, U.N. DOC. NO. E/1112; SECKLER
HUDSON, STATELESSNESS: WITH SPECIAL REFERENCE TO THE UNITED STATES;
BORCHARD, DIPLOMATIC PROTECTION OF CITIZENS ABROAD, SECS. 262, 334.

FN36 THE SUGGESTION THAT JUDICIAL RELIEF WILL BE AVAILABLE TO
ALLEVIATE THE POTENTIAL RIGORS OF STATELESSNESS ASSUMES TOO MUCH.
UNDERMINING SUCH ASSUMPTION IS THE STILL FRESH MEMORY OF SHAUGHNESSY V.
UNITED STATES EX REL. MEZEI, 345 U.S. 206, WHERE AN ALIEN, RESIDENT IN
THIS COUNTRY FOR 25 YEARS, RETURNED FROM A VISIT ABROAD TO FIND HIMSELF
BARRED FROM THIS COUNTRY AND FROM ALL OTHERS TO WHICH HE TURNED.
SUMMARY IMPRISONMENT ON ELLIS ISLAND WAS HIS FATE, WITHOUT ANY JUDICIAL
EXAMINATION OF THE GROUNDS OF HIS CONFINEMENT. THIS COURT DENIED
RELIEF, AND THE INTOLERABLE SITUATION WAS REMEDIED AFTER FOUR YEARS'
IMPRISONMENT ONLY THROUGH EXECUTIVE ACTION AS A MATTER OF GRACE. SEE
N.Y. TIMES, AUG. 12, 1954, P. 10, COL. 4.

FN37 SEE LAWS CONCERNING NATIONALITY, U.N. DOC. NO. ST/LEG/SER.B/4
(1954) .

FN38 ID., AT 379 AND 461. CF. NATIONALITY LAW OF AUGUST 22, 1907,
ART. 17(2) (HAITI), ID., AT 208.

MR. JUSTICE BLACK, WHOM MR. JUSTICE DOUGLAS JOINS, CONCURRING.

WHILE I CONCUR IN THE OPINION OF THE CHIEF JUSTICE THERE IS ONE
ADDITIONAL THING THAT NEEDS TO BE SAID.

EVEN IF CITIZENSHIP COULD BE INVOLUNTARILY DIVESTED, I DO NOT BELIEVE
THAT THE POWER TO DENATIONALIZE MAY BE PLACED IN THE HANDS OF MILITARY
AUTHORITIES. IF DESERTION OR OTHER MISCONDUCT IS TO BE A BASIS FOR
FORFEITING CITIZENSHIP, GUILT SHOULD BE DETERMINED IN A CIVILIAN COURT
OF JUSTICE WHERE ALL THE PROTECTIONS OF THE BILL OF RIGHTS GUARD THE
FAIRNESS OF THE OUTCOME. SUCH FORFEITURE SHOULD NOT REST ON THE
FINDINGS OF A MILITARY TRIBUNAL. MILITARY COURTS MAY TRY SOLDIERS AND
PUNISH THEM FOR MILITARY OFFENSES, BUT THEY SHOULD NOT HAVE THE LAST
WORD ON THE SOLDIER'S RIGHT TO CITIZENSHIP. THE STATUTE HELD INVALID
HERE NOT ONLY MAKES THE MILITARY'S FINDING OF DESERTION FINAL BUT GIVES
MILITARY AUTHORITIES DISCRETION TO CHOOSE WHICH SOLDIERS CONVICTED OF
DESERTION SHALL BE ALLOWED TO KEEP THEIR CITIZENSHIP AND WHICH ONES
SHALL THEREAFTER BE STATELESS. NOTHING IN THE CONSTITUTION OR ITS
HISTORY LENDS THE SLIGHTEST SUPPORT FOR SUCH MILITARY CONTROL OVER THE
RIGHT TO BE AN AMERICAN CITIZEN.

MR. JUSTICE BRENNAN, CONCURRING.

IN PEREZ V. BROWNELL, ANTE, P. 44, ALSO DECIDED TODAY, I AGREED WITH
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THE COURT THAT THERE WAS NO CONSTITUTIONAL INFIRMITY IN SEC. 401 (E),
WHICH EXPATRIATES THE CITIZEN WHO VOTES IN A FOREIGN POLITICAL
ELECTION. I REACH A DIFFERENT CONCLUSION IN THIS CASE, HOWEVER,
BECAUSE I BELIEVE THAT SEC. 401 (G), WHICH EXPATRIATES THE WARTIME
DESERTER WHO IS DISHONORABLY DISCHARGED AFTER CONVICTION BY COURT
MARTIAL, LIES BEYOND CONGRESS' POWER TO ENACT. IT IS, CONCEDEDLY,
PARADOXICAL TO JUSTIFY AS CONSTITUTIONAL THE EXPATRIATION OF THE
CITIZEN WHO HAS COMMITTED NO CRIME BY VOTING IN A MEXICAN POLITICAL
ELECTION, YET FIND UNCONSTITUTIONAL A STATUTE WHICH PROVIDES FOR THE
EXPATRIATION OF A SOLDIER GUILTY OF THE VERY SERIOUS CRIME OF DESERTION
IN TIME OF WAR. THE LOSS OF CITIZENSHIP MAY HAVE AS OMINOUS
SIGNIFICANCE FOR THE INDIVIDUAL IN THE ONE CASE AS IN THE OTHER. WHY
THEN DOES NOT THE CONSTITUTION PREVENT THE EXPATRIATION OF THE VOTER AS
WELL AS THE DESERTER?

HERE, AS IN PEREZ V. BROWNELL, WE MUST INQUIRE WHETHER THERE EXISTS A
RELEVANT CONNECTION BETWEEN THE PARTICULAR LEGISLATIVE ENACTMENT AND
THE POWER GRANTED TO CONGRESS BY THE CONSTITUTION. THE COURT THERE
HELD THAT SUCH A RELEVANT CONNECTION EXISTS BETWEEN THE POWER TO
MAINTAIN RELATIONS WITH OTHER SOVEREIGN NATIONS AND THE POWER TO
EXPATRIATE THE AMERICAN WHO VOTES IN A FOREIGN ELECTION. (1) WITHIN
THE POWER GRANTED TO CONGRESS TO REGULATE THE CONDUCT OF FOREIGN
AFFAIRS LIES THE POWER TO DEAL WITH EVILS WHICH MIGHT OBSTRUCT OR
EMBARRAS OUR DIPLOMATIC INTERESTS. AMONG THESE EVILS, CONGRESS MIGHT
BELIEVE, IS THAT OF VOTING BY AMERICAN CITIZENS IN POLITICAL ELECTIONS
OF OTHER NATIONS. (FN1) WHATEVER THE REALITIES OF THE SITUATION, MANY
FOREIGN NATIONS MAY WELL VIEW POLITICAL ACTIVITY ON THE PART OF
AMERICANS, EVEN IF LAWFUL, AS EITHER EXPRESSIONS OF OFFICIAL AMERICAN
POSITIONS OR ELSE AS IMPROPER MEDDLING IN AFFAIRS NOT THEIR OWN. IN
EITHER EVENT THE REACTION IS LIABLE TO BE DETRIMENTAL TO THE INTERESTS
OF THE UNITED STATES. (2) FINDING THAT THIS WAS AN EVIL WHICH CONGRESS
WAS EMPOWERED TO PREVENT, THE COURT CONCLUDED THAT EXPATRIATION WAS A
MEANS REASONABLY CALCULATED TO ACHIEVE THIS END. EXPATRIATION, IT
SHOULD BE NOTED, HAS THE ADVANTAGE OF ACTING AUTOMATICALLY, FOR THE
VERY ACT OF CASTING THE BALLOT IS THE ACT OF DENATIONALIZATION, WHICH
COULD HAVE THE EFFECT OF CUTTING OFF AMERICAN RESPONSIBILITY FOR THE
CONSEQUENCES. IF A FOREIGN GOVERNMENT OBJECTS, OUR ANSWER SHOULD BE
CONCLUSIVE - THE VOTER IS NO LONGER ONE OF OURS. HARSH AS THE
CONSEQUENCES MAY BE TO THE INDIVIDUAL CONCERNED, CONGRESS HAS ORDAINED
THE LOSS OF CITIZENSHIP SIMULTANEOUSLY WITH THE ACT OF VOTING BECAUSE
CONGRESS MIGHT REASONABLY BELIEVE THAT IN THESE CIRCUMSTANCES THERE IS
NO ACCEPTABLE ALTERNATIVE TO EXPATRIATION AS A MEANS OF AVOIDING
POSSIBLE EMBARRASSMENTS TO OUR RELATIONS WITH FOREIGN NATIONS. (FN2)
AND WHERE CONGRESS HAS DETERMINED THAT CONSIDERATIONS OF THE HIGHEST
NATIONAL IMPORTANCE INDICATE A COURSE OF ACTION FOR WHICH AN ADEQUATE
SUBSTITUTE MIGHT RATIONALLY APPEAR LACKING, I CANNOT SAY THAT THIS
MEANS LIES BEYOND CONGRESS' POWER TO CHOOSE. CF. KOREMATSU V. UNITED
STATES, 323 U.S. 214.

IN CONTRAST TO SEC. 401(E), THE SECTION WITH WHICH WE ARE NOW
CONCERNED, SEC. 401 (G), DRAWS UPON THE POWER OF CONGRESS TO RAISE AND
MAINTAIN MILITARY FORCES TO WAGE WAR. NO PRETENSE CAN HERE BE MADE
THAT EXPATRIATION OF THE DESERTER IN ANY WAY RELATES TO THE CONDUCT OF
FOREIGN AFFAIRS, FOR THIS STATUTE IS NOT LIMITED IN ITS EFFECTS TO
THOSE WHO DESERT IN A FOREIGN COUNTRY OR WHO FLEE TO ANOTHER LAND. NOR
IS THIS STATUTE LIMITED IN ITS APPLICATION TO THE DESERTER WHOSE
CONDUCT IMPORTS "ELEMENTS OF AN ALLEGIANCE TO ANOTHER COUNTRY IN SOME
MEASURE, AT LEAST, INCONSISTENT WITH AMERICAN CITIZENSHIP." PEREZ V.
BROWNELL, SUPRA, AT 61. THE HISTORY OF THIS PROVISION, INDEED, SHOWS
THAT THE ESSENTIAL CONGRESSIONAL PURPOSE WAS A RESPONSE TO THE NEEDS OF
THE MILITARY IN MAINTAINING DISCIPLINE IN THE ARMED FORCES, ESPECIALLY
DURING WARTIME. THERE CAN BE NO SERIOUS QUESTION THAT INCLUDED IN
CONGRESS' POWER TO MAINTAIN ARMIES IS THE POWER TO DEAL WITH THE
PROBLEM OF DESERTION, AN ACT PLAINLY DESTRUCTIVE, NOT ONLY OF THE
MILITARY ESTABLISHMENT AS SUCH, BUT, MORE IMPORTANTLY, OF THE NATION'S
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ABILITY TO WAGE WAR EFFECTIVELY. BUT GRANTING THAT CONGRESS IS
AUTHORIZED TO DEAL WITH THE EVIL OF DESERTION, WE MUST YET INQUIRE
WHETHER EXPATRIATION IS A MEANS REASONABLY CALCULATED TO ACHIEVE THIS
LEGITIMATE END AND THEREBY DESIGNED TO FURTHER THE ULTIMATE
CONGRESSIONAL OBJECTIVE - THE SUCCESSFUL WAGING OF WAR. EXPATRIATION
OF THE DESERTER ORIGINATED IN THE ACT OF 1865, 13 STAT. 490, WHEN
WHOLESALE DESERTION AND DRAFT-LAW VIOLATIONS SERIOUSLY THREATENED THE

EFFECTIVENESS OF THE UNION ARMIES. (FN3) THE 1865 ACT EXPRESSLY
PROVIDED THAT EXPATRIATION WAS TO BE "IN ADDITION TO THE OTHER LAWEFUL
PENALTIES OF THE CRIME OF DESERTION .. """ THIS WAS EMPHASIZED IN

THE LEADING CASE UNDER THE 1865 ACT, HUBER V. REILY, 53 PA. 112,
DECIDED BY THE PENNSYLVANIA SUPREME COURT LITTLE MORE THAN A YEAR AFTER
PASSAGE OF THE ACT. THE COURT SAID THAT "ITS AVOWED PURPOSE IS TO ADD
TO THE PENALTIES WHICH THE LAW HAD PREVIOUSLY AFFIXED TO THE OFFENCE OF
DESERTION FROM THE MILITARY OR NAVAL SERVICE OF THE UNITED STATES, AND
IT DENOMINATES THE ADDITIONAL SANCTIONS PROVIDED AS PENALTIES." 1ID.,
AT 114-115.

BUT, ALTHOUGH IT IMPOSED EXPATRIATION ENTIRELY AS AN ADDED PUNISHMENT
FOR CRIME, THE 1865 ACT DID NOT EXPRESSLY MAKE CONVICTION BY COURT
MARTIAL A PREREQUISITE TO THAT PUNISHMENT, AS WAS THE CASE WITH THE
CONVENTIONAL PENALTIES. THE PENNSYLVANIA SUPREME COURT FELT THAT HUBER
WAS RIGHT IN CONTENDING THAT THIS WAS A SERIOUS CONSTITUTIONAL

OBJECTION: "THE ACT PROPOSES TO INFLICT PAINS AND PENALTIES UPON
OFFENDERS BEFORE AND WITHOUT A TRIAL AND CONVICTION BY DUE PROCESS OF
LAW, AND .. IT IS THEREFORE PROHIBITED BY THE BILL OF RIGHTS." 53

PA., AT 115. THE COURT, HOWEVER, CONSTRUED THE STATUTE SO AS TO AVOID
THESE CONSTITUTIONAL DIFFICULTIES, HOLDING THAT LOSS OF CITIZENSHIP,
LIKE OTHER PENALTIES FOR DESERTION, FOLLOWED ONLY UPON CONVICTION BY
COURT-MARTIAL.

THIS VIEW OF THE 1865 ACT WAS APPROVED BY THIS COURT IN KURTZ V.
MOFFITT, 115 U.s. 487, 501, AND, AS NOTED THERE, THE SAME VIEW "HAS
BEEN UNIFORMLY HELD BY THE CIVIL COURTS AS WELL AS BY THE MILITARY

AUTHORITIES." SEE MCCAFFERTY V. GUYER, 59 PA. 109; STATE V. SYMONDS,
57 ME. 148; GOTCHEUS V. MATHESON, 58 BARB. (N.Y.) 152; 2 WINTHROP,
MILITARY LAW AND PRECEDENTS (2D ED. 1896), 1001. (FN4) OF PARTICULAR

SIGNIFICANCE, MOREOVER, IS THE FACT THAT THE CONGRESS HAS CONFIRMED THE
CORRECTNESS OF THE VIEW THAT IT PURPOSED EXPATRIATION OF THE DESERTER
SOLELY AS ADDITIONAL PUNISHMENT. THE PRESENT SEC. 401 (G) MERELY
INCORPORATES THE 1865 PROVISION IN THE CODIFICATION WHICH BECAME THE
1940 NATIONALITY ACT. (FN5) BUT NOW THERE IS EXPRESSLY STATED WHAT
WAS OMITTED FROM THE 1865 ACT, NAMELY, THAT THE DESERTER SHALL BE
EXPATRIATED "IF AND WHEN HE IS CONVICTED THEREOF BY COURT MARTIAL

. 54 STAT. 1169, AS AMENDED, 8 U.S.C. SEC. 1481 (A) (8). (FN6)

IT IS DIFFICULT, INDEED, TO SEE HOW EXPATRIATION OF THE DESERTER

HELPS WAGE WAR EXCEPT AS IT PERFORMS THAT FUNCTION WHEN IMPOSED AS
PUNISHMENT. IT IS OBVIOUS THAT EXPATRIATION CANNOT IN ANY WISE AVOID
THE HARM APPREHENDED BY CONGRESS. AFTER THE ACT OF DESERTION, ONLY
PUNISHMENT CAN FOLLOW, FOR THE HARM HAS BEEN DONE. THE DESERTER,
MOREOVER, DOES NOT CEASE TO BE AN AMERICAN CITIZEN AT THE MOMENT HE
DESERTS. INDEED, EVEN CONVICTION DOES NOT NECESSARILY EFFECT HIS
EXPATRIATION, FOR DISHONORABLE DISCHARGE IS THE CONDITION PRECEDENT TO
LOSS OF CITIZENSHIP. THEREFORE, IF EXPATRIATION IS MADE A CONSEQUENCE
OF DESERTION, IT MUST STAND TOGETHER WITH DEATH AND IMPRISONMENT - AS A
FORM OF PUNISHMENT.

TO CHARACTERIZE EXPATRIATION AS PUNISHMENT IS, OF COURSE, BUT THE
BEGINNING OF CRITICAL INQUIRY. AS PUNISHMENT IT MAY BE EXTREMELY
HARSH, BUT THE CRIME OF DESERTION MAY BE GRAVE INDEED. HOWEVER, THE
HARSHNESS OF THE PUNISHMENT MAY BE AN IMPORTANT CONSIDERATION WHERE THE
ASSERTED POWER TO EXPATRIATE HAS ONLY A SLIGHT OR TENUOUS RELATION TO
THE GRANTED POWER. IN ITS MATERIAL FORMS NO ONE CAN TODAY JUDGE THE
PRECISE CONSEQUENCES OF EXPATRIATION, FOR HAPPILY AMERICAN LAW HAS HAD
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LITTLE EXPERIENCE WITH THIS STATUS, AND IT CANNOT BE SAID
HYPOTHETICALLY TO WHAT EXTENT THE SEVERITY OF THE STATUS MAY BE
INCREASED CONSISTENTLY WITH THE DEMANDS OF DUE PROCESS. BUT IT CAN BE
SUPPOSED THAT THE CONSEQUENCES OF GREATEST WEIGHT, IN TERMS OF ULTIMATE
IMPACT ON THE PETITIONER, ARE UNKNOWN AND UNKNOWABLE. (FN7) INDEED,
IN TRUTH, HE MAY LIVE OUT HIS LIFE WITH BUT MINOR INCONVENIENCE. HE
MAY PERHAPS LIVE, WORK, MARRY, RAISE A FAMILY, AND GENERALLY EXPERIENCE
A SATISFACTORILY HAPPY LIFE. NEVERTHELESS IT CANNOT BE DENIED THAT THE
IMPACT OF EXPATRIATION - ESPECIALLY WHERE STATELESSNESS IS THE UPSHOT -
MAY BE SEVERE. EXPATRIATION, IN THIS RESPECT, CONSTITUTES AN
ESPECIALLY DEMORALIZING SANCTION. THE UNCERTAINTY, AND THE CONSEQUENT
PSYCHOLOGICAL HURT, WHICH MUST ACCOMPANY ONE WHO BECOMES AN OUTCAST IN
HIS OWN LAND MUST BE RECKONED A SUBSTANTIAL FACTOR IN THE ULTIMATE
JUDGMENT .

IN VIEW OF THE MANIFEST SEVERITY OF THIS SANCTION, I FEEL THAT WE
SHOULD LOOK CLOSELY AT ITS PROBABLE EFFECT TO DETERMINE WHETHER
CONGRESS' IMPOSITION OF EXPATRIATION AS A PENAL DEVICE IS JUSTIFIED IN
REASON. CLEARLY THE SEVERITY OF THE PENALTY, IN THE CASE OF A SERIOUS
OFFENSE, IS NOT ENOUGH TO INVALIDATE IT WHERE THE NATURE OF THE PENALTY
IS RATIONALLY DIRECTED TO ACHIEVE THE LEGITIMATE ENDS OF PUNISHMENT.

THE NOVELTY OF EXPATRIATION AS PUNISHMENT DOES NOT ALONE DEMONSTRATE
ITS INEFFICIENCY. IN RECENT YEARS WE HAVE SEEN SUCH DEVICES AS
INDETERMINATE SENTENCES AND PAROLE ADDED TO THE TRADITIONAL TERM OF
IMPRISONMENT. SUCH PENAL METHODS SEEK TO ACHIEVE THE END, AT ONCE MORE
HUMANE AND EFFECTIVE, THAT SOCIETY SHOULD MAKE EVERY EFFORT TO
REHABILITATE THE OFFENDER AND RESTORE HIM AS A USEFUL MEMBER OF THAT
SOCIETY AS SOCIETY'S OWN BEST PROTECTION. OF COURSE, REHABILITATION IS
BUT ONE OF THE SEVERAL PURPOSES OF THE PENAL LAW. AMONG OTHER PURPOSES
ARE DETERRENTS OF THE WRONGFUL ACT BY THE THREAT OF PUNISHMENT AND
INSULATION OF SOCIETY FROM DANGEROUS INDIVIDUALS BY IMPRISONMENT OR
EXECUTION. WHAT THEN IS THE RELATIONSHIP OF THE PUNISHMENT OF
EXPATRIATION TO THESE ENDS OF THE PENAL LAW? IT IS PERFECTLY OBVIOUS
THAT IT CONSTITUTES THE VERY ANTITHESIS OF REHABILITATION, FOR INSTEAD
OF GUIDING THE OFFENDER BACK INTO THE USEFUL PATHS OF SOCIETY IT
EXCOMMUNICATES HIM AND MAKES HIM, LITERALLY, AN OUTCAST. I CAN THINK
OF NO MORE CERTAIN WAY IN WHICH TO MAKE A MAN IN WHOM, PERHAPS, REST
THE SEEDS OF SERIOUS ANTISOCIAL BEHAVIOR MORE LIKELY TO PURSUE FURTHER
A CAREER OF UNLAWFUL ACTIVITY THAN TO PLACE ON HIM THE STIGMA OF THE
DERELICT, UNCERTAIN OF MANY OF HIS BASIC RIGHTS. SIMILARLY, IT MUST BE
QUESTIONED WHETHER EXPATRIATION CAN REALLY ACHIEVE THE OTHER EFFECTS
SOUGHT BY SOCIETY IN PUNITIVE DEVICES. CERTAINLY IT WILL NOT INSULATE
SOCIETY FROM THE DESERTER, FOR UNLESS COUPLED WITH BANISHMENT THE
SANCTION LEAVES THE OFFENDER AT LARGE. AND AS A DETERRENT DEVICE THIS
SANCTION WOULD APPEAR OF LITTLE EFFECT, FOR THE OFFENDER, IF NOT
DETERRED BY THOUGHT OF THE SPECIFIC PENALTIES OF LONG IMPRISONMENT OR
EVEN DEATH, IS NOT VERY LIKELY TO BE SWAYED FROM HIS COURSE BY THE
PROSPECT OF EXPATRIATION. (FN8) HOWEVER INSIDIOUS AND DEMORALIZING
MAY BE THE ACTUAL EXPERIENCE OF STATELESSNESS, ITS CONTEMPLATION IN
ADVANCE SEEMS UNLIKELY TO INVOKE SERIOUS MISGIVING, FOR NONE OF US YET
KNOWS ITS RAMIFICATIONS.

IN THE LIGHT OF THESE CONSIDERATIONS, IT IS UNDERSTANDABLE THAT THE
GOVERNMENT HAS NOT PRESSED ITS CASE ON THE BASIS OF EXPATRIATION OF THE
DESERTER AS PUNISHMENT FOR HIS CRIME. RATHER, THE GOVERNMENT ARGUES
THAT THE NECESSARY NEXUS TO THE GRANTED POWER IS TO BE FOUND IN THE
IDEA THAT LEGISLATIVE WITHDRAWAL OF CITIZENSHIP IS JUSTIFIED IN THIS
CASE BECAUSE TROP'S DESERTION CONSTITUTED A REFUSAL TO PERFORM ONE OF
THE HIGHEST DUTIES OF AMERICAN CITIZENSHIP - THE BEARING OF ARMS IN A
TIME OF DESPERATE NATIONAL PERIL. IT CANNOT BE DENIED THAT THERE IS
IMPLICIT IN THIS A CERTAIN ROUGH JUSTICE. HE WHO REFUSES TO ACT AS AN
AMERICAN SHOULD NO LONGER BE AN AMERICAN - WHAT COULD BE FAIRER? BUT I
CANNOT SEE THAT THIS IS ANYTHING OTHER THAN FORCING RETRIBUTION FROM
THE OFFENDER - NAKED VENGEANCE. BUT MANY ACTS OF DESERTION CERTAINLY
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FALL FAR SHORT OF A "REFUSAL TO PERFORM THIS ULTIMATE DUTY OF AMERICAN
CITIZENSHIP." DESERTION IS DEFINED AS "ABSENCE WITHOUT LEAVE
ACCOMPANIED BY THE INTENTION NOT TO RETURN."™ ARMY MANUAL FOR COURTS
MARTIAL (1928) 142. THE OFFENSE MAY BE QUITE TECHNICAL, AS WHERE AN
OFFICER, "HAVING TENDERED HIS RESIGNATION AND PRIOR TO DUE NOTICE OF
THE ACCEPTANCE OF THE SAME, QUITS HIS POST OR PROPER DUTIES WITHOUT
LEAVE AND WITH INTENT TO ABSENT HIMSELF PERMANENTLY THEREFROM .. .
ARTICLE OF WAR 28 (1920), 41 STAT. 792. DESERTION IS ALSO COMMITTED
WHERE A SOLDIER, WITHOUT HAVING RECEIVED A REGULAR DISCHARGE, RE
ENLISTS IN THE SAME OR ANOTHER SERVICE. THE YOUNGSTER, FOR EXAMPLE,
RESTIVE AT HIS ASSIGNMENT TO A SUPPLY DEPOT, WHO RUNS OFF TO THE FRONT
TO BE IN THE FIGHT, SUBJECTS HIMSELF TO THE POSSIBILITY OF THIS
SANCTION. YET THE STATUTE IMPOSES THE PENALTY COEXTENSIVE WITH THE
SUBSTANTIVE CRIME. SINCE MANY ACTS OF DESERTION THUS CERTAINLY FALL
FAR SHORT OF A "REFUSAL TO PERFORM THIS ULTIMATE DUTY OF AMERICAN
CITIZENSHIP," IT STRETCHES THE IMAGINATION EXCESSIVELY TO ESTABLISH A
RATIONAL RELATION OF MERE RETRIBUTION TO THE ENDS PURPORTED TO BE
SERVED BY EXPATRIATION OF THE DESERTER. I SIMPLY CANNOT ACCEPT A
JUDGMENT THAT CONGRESS IS FREE TO ADOPT ANY MEASURE AT ALL TO
DEMONSTRATE ITS DISPLEASURE AND EXACT ITS PENALTY FROM THE OFFENDER
AGAINST ITS LAWS.

IT SEEMS TO ME THAT NOTHING IS SOLVED BY THE UNCRITICAL REFERENCE TO
SERVICE IN THE ARMED FORCES AS THE "ULTIMATE DUTY OF AMERICAN
CITIZENSHIP." INDEED, IT IS VERY DIFFICULT TO IMAGINE, ON THIS THEORY
OF POWER, WHY CONGRESS CANNOT IMPOSE EXPATRIATION AS PUNISHMENT FOR ANY
CRIME AT ALL - FOR TAX EVASION, FOR BANK ROBBERY, FOR NARCOTICS
OFFENSES. AS CITIZENS WE ARE ALSO CALLED UPON TO PAY OUR TAXES AND TO
OBEY THE LAWS, AND THESE DUTIES APPEAR TO ME TO BE FULLY AS RELATED TO
THE NATURE OF OUR CITIZENSHIP AS OUR MILITARY OBLIGATIONS. BUT
CONGRESS' ASSERTED POWER TO EXPATRIATE THE DESERTER BEARS TO THE WAR
POWERS PRECISELY THE SAME RELATION AS ITS POWER TO EXPATRIATE THE TAX
EVADER WOULD BEAR TO THE TAXING POWER.

I THEREFORE MUST CONCLUDE THAT SEC. 401(G) IS BEYOND THE POWER OF
CONGRESS TO ENACT. ADMITTEDLY CONGRESS' BELIEF THAT EXPATRIATION OF
THE DESERTER MIGHT FURTHER THE WAR EFFORT MAY FIND SOME - THOUGH
NECESSARILY SLENDER - SUPPORT IN REASON. BUT HERE, ANY SUBSTANTIAL
ACHIEVEMENT, BY THIS DEVICE, OF CONGRESS' LEGITIMATE PURPOSES UNDER THE
WAR POWER SEEMS FAIRLY REMOTE. IT IS AT THE SAME TIME ABUNDANTLY CLEAR
THAT THESE ENDS COULD MORE FULLY BE ACHIEVED BY ALTERNATIVE METHODS NOT
OPEN TO THESE OBJECTIONS. 1IN THE LIGHT OF THESE FACTORS, AND CONCEDING
ALL THAT I POSSIBLY CAN IN FAVOR OF THE ENACTMENT, I CAN ONLY CONCLUDE
THAT THE REQUISITE RATIONAL RELATION BETWEEN THIS STATUTE AND THE WAR
POWER DOES NOT APPEAR - FOR IN THIS RELATION THE STATUTE IS NOT "REALLY
CALCULATED TO EFFECT ANY OF THE OBJECTS ENTRUSTED TO THE GOVERNMENT

," M'CULLOCH V. MARYLAND, 4 WHEAT. 316, 423 - AND THEREFORE THAT SEC.
401 (G) FALLS BEYOND THE DOMAIN OF CONGRESS.

FN1 SOME INDICATION OF THE PROBLEM IS TO BE SEEN IN THE JOINT
RESOLUTIONS INTRODUCED IN BOTH HOUSES OF CONGRESS TO EXEMPT THE TWO OR
THREE THOUSAND AMERICANS WHO ALLEGEDLY LOST THEIR CITIZENSHIP BY VOTING
IN CERTAIN ITALIAN ELECTIONS. SEE S.J. RES. 47 AND H.J. RES. 30, 239,
375, 81ST CONG., 1ST SESS. ALL PROPOSED "TO SUSPEND THE OPERATION OF
ALSO H.R. 6400, 81ST CONG., 1ST SESS.

FN2 PEREZ V. BROWNELL DID NOT RAISE QUESTIONS UNDER THE FIRST
AMENDMENT, WHICH OF COURSE WOULD HAVE THE EFFECT IN APPROPRIATE CASES
OF LIMITING CONGRESSIONAL POWER OTHERWISE POSSESSED.

FN3 A GOOD DESCRIPTION OF THE EXTENT OF THE PROBLEM RAISED BY
DESERTIONS FROM THE UNION ARMIES, AND OF THE EXTREME MEASURES TAKEN TO
COMBAT THE PROBLEM, WILL BE FOUND IN PULLEN, THE TWENTIETH MAINE: A
VOLUNTEER REGIMENT OF THE CIVIL WAR (1957).
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FN4 THE OPINION IN HUBER V. REILY, WHICH WAS WRITTEN BY MR. JUSTICE
STRONG, LATER A MEMBER OF THIS COURT, SUGGESTED, IF IT DID NOT HOLD,
THAT THE STATUTES AND CONSIDERATIONS OF DUE PROCESS REQUIRED THAT
EXPATRIATION, TO BE ACCOMPLISHED, SHOULD BE SPECIFICALLY INCLUDED BY
THE COURT-MARTIAL AS PART OF THE SENTENCE. SEE 53 PA., AT 119-120.
THE COURT-MARTIAL, UNDER MILITARY LAW, ADJUDGES BOTH GUILT AND THE
EXTENT OF INITIAL SENTENCE. JACKSON V. TAYLOR, 353 U.S. 569, 574-575;
AND SEE ARTICLE OF WAR 58 (1920), 41 STAT. 800. HOWEVER, IT HAS NOT
BEEN THE PRACTICE SPECIFICALLY TO INCLUDE EXPATRIATION AS PART OF THE
SENTENCE. 2 WINTHROP, MILITARY LAW AND PRECEDENTS (2D ED. 1896),
1001.

FN5 THE PROVISION WAS LIMITED IN 1912 TO DESERTION IN TIME OF WAR,

37 STAT. 356, BUT OTHERWISE WAS NOT REVISED UNTIL CARRIED INTO THE
NATIONALITY ACT OF 1940, 54 STAT. 1169. IT WAS, HOWEVER, FIRST
CODIFIED AS PART OF THE LAWS CONCERNING CITIZENSHIP AS SEC. 1998 OF THE
1874 REVISED STATUTES.

FN6 THE REASON FOR THE ADDITION TO THE PROVISO IS STATED IN A

REPORT, CODIFICATION OF THE NATIONALITY LAWS OF THE UNITED STATES, H.R.
COMM. PRINT, PT. 1, 76TH CONG., 1ST SESS., PREPARED AT THE REQUEST OF
THE PRESIDENT BY THE SECRETARY OF STATE, THE ATTORNEY GENERAL, AND THE
SECRETARY OF LABOR, PROPOSING A REVISION AND CODIFICATION OF THE
NATIONALITY LAWS: "THE PROVISIONS OF SECTIONS 1996 AND 1998 OF THE
REVISED STATUTES ARE DISTINCTLY PENAL IN CHARACTER. THEY MUST,
THEREFORE, BE CONSTRUED STRICTLY, AND THE PENALTIES TAKE EFFECT ONLY
UPON CONVICTION BY A COURT MARTIAL (HUBER V. REILLY, 1866, 53 PENN.

ST. 112; KURTZ V. MOFFITT, 1885, 115 U.S. 487)." ID., AT 68. THE
REFERENCE LATER IN THE REPORT THAT SEC. 401 "TECHNICALLY IS NOT A PENAL
LAW" IS TO THE SECTION AS A WHOLE AND NOT TO SUBDIVISION (G).

FN7 ADJUDICATION OF HYPOTHETICAL AND CONTINGENT CONSEQUENCES IS

BEYOND THE FUNCTION OF THIS COURT AND THE INCIDENTS OF EXPATRIATION ARE
ALTOGETHER INDEFINITE. NONETHELESS, THIS VERY UNCERTAINTY OF THE
CONSEQUENCES MAKES EXPATRIATION AS PUNISHMENT SEVERE.

IT IS ALSO UNNECESSARY TO CONSIDER WHETHER THE CONSEQUENCES WOULD BE
DIFFERENT FOR THE CITIZEN EXPATRIATED UNDER ANOTHER SECTION THAN SEC.
401 (G) .

FN8 A DETERRENT EFFECT IS CERTAINLY CONJECTURAL WHEN WE ARE TOLD

THAT DURING WORLD WAR II AS MANY AS 21,000 SOLDIERS WERE CONVICTED OF
DESERTION AND SENTENCED TO BE DISHONORABLY DISCHARGED. FROM THE FACT
THAT THE REVIEWING AUTHORITIES ULTIMATELY REMITTED THE DISHONORABLE
DISCHARGES IN ABOUT TWO-THIRDS OF THESE CASES IT IS POSSIBLE TO INFER
THAT THE MILITARY ITSELEF HAD NO FIRM BELIEF IN THE DETERRENT EFFECTS OF
EXPATRIATION.

MR. JUSTICE FRANKFURTER, WHOM MR. JUSTICE BURTON, MR. JUSTICE CLARK
AND MR. JUSTICE HARLAN JOIN, DISSENTING.

PETITIONER WAS BORN IN OHIO IN 1924. WHILE IN THE ARMY SERVING IN
FRENCH MOROCCO IN 1944, HE WAS TRIED BY A GENERAL COURT-MARTIAL AND
FOUND GUILTY OF HAVING TWICE ESCAPED FROM CONFINEMENT, OF HAVING BEEN
ABSENT WITHOUT LEAVE, AND OF HAVING DESERTED AND REMAINED IN DESERTION
FOR ONE DAY. HE WAS SENTENCED TO A DISHONORABLE DISCHARGE, FORFEITURE
OF ALL PAY AND ALLOWANCES AND CONFINEMENT AT HARD LABOR FOR THREE
YEARS. HE SUBSEQUENTLY RETURNED TO THE UNITED STATES. 1IN 1852 HE
APPLIED FOR A PASSPORT; THIS APPLICATION WAS DENIED BY THE STATE
DEPARTMENT ON THE GROUND THAT PETITIONER HAD LOST HIS CITIZENSHIP AS A
RESULT OF HIS CONVICTION OF AND DISHONORABLE DISCHARGE FOR DESERTION
FROM THE ARMY IN TIME OF WAR. THE DEPARTMENT RELIED UPON SEC. 401 OF
THE NATIONALITY ACT OF 1940, 54 STAT. 1137, 1168, AS AMENDED BY THE ACT
OF JANUARY 20, 1944, 58 STAT. 4, WHICH PROVIDED, IN PERTINENT PART,
(FN1) THAT:
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"A PERSON WHO IS A NATIONAL OF THE UNITED STATES, WHETHER BY BIRTH OR
NATURALIZATION, SHALL LOSE HIS NATIONALITY BY:

* * * * *

"(G) DESERTING THE MILITARY OR NAVAL FORCES OF THE UNITED STATES IN
TIME OF WAR, PROVIDED HE IS CONVICTED THEREOF BY COURT MARTIAL AND AS
THE RESULT OF SUCH CONVICTION IS DISMISSED OR DISHONORABLY DISCHARGED
FROM THE SERVICE OF SUCH MILITARY OR NAVAL FORCES: PROVIDED, THAT
NOTWITHSTANDING LOSS OF NATIONALITY OR CITIZENSHIP OR CIVIL OR
POLITICAL RIGHTS UNDER THE TERMS OF THIS OR PREVIOUS ACTS BY REASON OF
DESERTION COMMITTED IN TIME OF WAR, RESTORATION OF ACTIVE DUTY WITH
SUCH MILITARY OR NAVAL FORCES IN TIME OF WAR OR THE REENLISTMENT OR
INDUCTION OF SUCH A PERSON IN TIME OF WAR WITH PERMISSION OF COMPETENT
MILITARY OR NAVAL AUTHORITY, PRIOR OR SUBSEQUENT TO THE EFFECTIVE DATE
OF THIS ACT, SHALL BE DEEMED TO HAVE THE IMMEDIATE EFFECT OF RESTORING
SUCH NATIONALITY OR CITIZENSHIP AND ALL CIVIL AND POLITICAL RIGHTS
HERETOFORE OR HEREAFTER SO LOST AND OF REMOVING ALL CIVIL AND POLITICAL
DISABILITIES RESULTING THEREFROM .. L

IN 1955 PETITIONER BROUGHT SUIT IN A UNITED STATES DISTRICT COURT FOR
A JUDGMENT DECLARING HIM TO BE A NATIONAL OF THE UNITED STATES. THE
GOVERNMENT'S MOTION FOR SUMMARY JUDGMENT WAS GRANTED AND PETITIONER'S
DENIED. THE COURT OF APPEALS FOR THE SECOND CIRCUIT AFFIRMED, ONE
JUDGE DISSENTING. 239 F.2D 527.

AT THE THRESHOLD THE PETITIONER SUGGESTS CONSTRUCTIONS OF THE STATUTE
THAT WOULD AVOID CONSIDERATION OF CONSTITUTIONAL ISSUES. IF SUCH A
CONSTRUCTION IS PRECLUDED, PETITIONER CONTENDS THAT CONGRESS IS WITHOUT
POWER TO ATTACH LOSS OF CITIZENSHIP AS A CONSEQUENCE OF CONVICTION FOR
DESERTION. HE ALSO ARGUES THAT SUCH AN EXERCISE OF POWER WOULD VIOLATE
THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT TO THE CONSTITUTION AND
THE PROHIBITION AGAINST CRUEL AND UNUSUAL PUNISHMENTS IN THE EIGHTH
AMENDMENT .

THE SUBSECTION OF SEC. 401 OF THE NATIONALITY ACT OF 1940, AS

AMENDED, MAKING LOSS OF NATIONALITY RESULT FROM A CONVICTION FOR
DESERTION IN WARTIME IS A DIRECT DESCENDANT OF A PROVISION ENACTED
DURING THE CIVIL WAR. ONE SECTION OF "AN ACT TO AMEND THE SEVERAL ACTS
HERETOFORE PASSED TO PROVIDE FOR THE ENROLLING AND CALLING OUT (OF) THE
NATIONAL FORCES, AND FOR OTHER PURPOSES," 13 STAT. 487, 490, APPROVED
ON MARCH 3, 1865, PROVIDED THAT "IN ADDITION TO THE OTHER LAWFUL
PENALTIES OF THE CRIME OF DESERTION FROM THE MILITARY OR NAVAL
SERVICE, " ALL PERSONS WHO DESERT SUCH SERVICE "SHALL BE DEEMED AND
TAKEN TO HAVE VOLUNTARILY RELINQUISHED AND FORFEITED THEIR RIGHTS OF
CITIZENSHIP AND THEIR RIGHTS TO BECOME CITIZENS .. """ EXCEPT AS
LIMITED IN 1912 TO DESERTION IN TIME OF WAR, 37 STAT. 356, THE
PROVISION REMAINED IN EFFECT UNTIL ABSORBED INTO THE NATIONALITY ACT OF
1940. 54 STAT. 1137, 1169, 1172. SHORTLY AFTER ITS ENACTMENT THE 1865
PROVISION RECEIVED AN IMPORTANT INTERPRETATION IN HUBER V. REILY, 53
PA. 112 (1866). THERE, THE SUPREME COURT OF PENNSYLVANIA, IN AN
OPINION BY MR. JUSTICE STRONG, LATER OF THIS COURT, HELD THAT THE
DISABILITIES OF THE 1865 ACT COULD ATTACH ONLY AFTER THE INDIVIDUAL HAD
BEEN CONVICTED OF DESERTION BY A COURT-MARTIAL. THE REQUIREMENT WAS
DRAWN FROM THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT TO THE
CONSTITUTION. 53 PA., AT 116-118. THIS INTERPRETATION WAS FOLLOWED BY
OTHER COURTS, E.G., STATE V. SYMONDS, 57 ME. 148, AND WAS REFERRED TO
APPROVINGLY BY THIS COURT IN 1885 IN KURTZ V. MOFFITT, 115 U.S. 487,
WITHOUT DISCUSSION OF ITS RATIONALE.

WHEN THE NATIONALITY LAWS OF THE UNITED STATES WERE REVISED AND
CODIFIED AS THE NATIONALITY ACT OF 1940, 54 STAT. 1137, THERE WAS ADDED
TO THE LIST OF ACTS THAT RESULT IN LOSS OF AMERICAN NATIONALITY,
"DESERTING THE MILITARY OR NAVAL SERVICE OF THE UNITED STATES IN TIME
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OF WAR, PROVIDED HE (THE DESERTER) IS CONVICTED THEREOF BY A COURT
MARTIAL." SEC. 401(G), 54 STAT. 1169. DURING THE CONSIDERATION OF
THE ACT, THERE WAS SUBSTANTIALLY NO DEBATE ON THIS PROVISION. IT SEEMS
CLEAR, HOWEVER, FROM THE REPORT OF THE CABINET COMMITTEE THAT HAD
RECOMMENDED ITS ADOPTION THAT NOTHING MORE WAS INTENDED IN ITS
ENACTMENT THAN TO INCORPORATE THE 1865 PROVISION INTO THE 1940
CODIFICATION, AT THE SAME TIME MAKING IT CLEAR THAT NATIONALITY, AND
NOT THE AMBIGUOUS "RIGHTS OF CITIZENSHIP," (FN2) WAS TO BE LOST AND
THAT THE PROVISION APPLIED TO ALL NATIONALS. CODIFICATION OF THE
NATIONALITY LAWS OF THE UNITED STATES, H.R. COMM. PRINT, PT. 1, 76TH
CONG., 1ST SESS. 68.

IN 1944, AT THE REQUEST OF THE WAR DEPARTMENT, CONGRESS AMENDED SEC.
401 (G) OF THE 1940 ACT INTO THE FORM IN WHICH IT WAS WHEN APPLIED TO
THE PETITIONER; THIS AMENDMENT REQUIRED THAT A DISMISSAL OR
DISHONORABLE DISCHARGE RESULT FROM THE CONVICTION FOR DESERTION BEFORE
EXPATRIATION SHOULD FOLLOW AND PROVIDED THAT RESTORATION OF A DESERTER
TO ACTIVE DUTY DURING WARTIME SHOULD HAVE THE EFFECT OF RESTORING HIS
CITIZENSHIP. 58 STAT. 4. 1IT IS ABUNDANTLY CLEAR FROM THE DEBATE AND
REPORTS THAT THE SOLE PURPOSE OF THIS CHANGE WAS TO PERMIT PERSONS
CONVICTED OF DESERTION TO REGAIN THEIR CITIZENSHIP AND CONTINUE SERVING
IN THE ARMED FORCES, H.R. REP. NO. 302, 78TH CONG., 1ST SESS. 1; S.
REP. NO. 382, 78TH CONG., 1ST SESS. 1; 89 CONG. REC. 10135. BECAUSE IT
WAS THOUGHT UNREASONABLE TO REQUIRE PERSONS WHO WERE STILL IN THE
SERVICE TO FIGHT AND, PERHAPS, DIE FOR THE COUNTRY WHEN THEY WERE NO
LONGER CITIZENS, THE REQUIREMENT OF DISMISSAL OR DISHONORABLE DISCHARGE
PRIOR TO DENATIONALIZATION WAS INCLUDED IN THE AMENDMENT. SEE S. REP.
NO. 382, SUPRA, AT 3; 89 CONG. REC. 3241.

PETITIONER ADVANCES TWO POSSIBLE CONSTRUCTIONS OF SEC. 401(G) THAT
WOULD EXCLUDE HIM FROM ITS OPERATION AND AVOID CONSTITUTIONAL
DETERMINATIONS. IT IS SUGGESTED THAT THE PROVISION APPLIES ONLY TO
DESERTION TO THE ENEMY AND THAT THE SENTENCE OF A DISHONORABLE
DISCHARGE, WITHOUT THE IMPOSITION OF WHICH A CONVICTION FOR DESERTION
DOES NOT HAVE AN EXPATRIATING EFFECT, MUST HAVE RESULTED FROM A
CONVICTION SOLELY FOR DESERTION. THERE IS NO SUPPORT FOR THE FIRST OF
THESE CONSTRUCTIONS IN A FAIR READING OF SEC. 401(G) OR IN ITS
CONGRESSIONAL HISTORY. RIGOROUSLY AS WE ARE ADMONISHED TO AVOID
CONSIDERATION OF CONSTITUTIONAL ISSUES IF STATUTORY DISPOSITION IS
AVATILABLE, IT WOULD DO VIOLENCE TO WHAT THIS STATUTE COMPELLINGLY
CONVEYS TO DRAW FROM IT A MEANING OTHER THAN WHAT IT SPONTANEOUSLY
REVEALS.

"PROVIDED HE IS CONVICTED THEREOF BY COURT MARTIAL AND AS THE RESULT OF
SUCH CONVICTION IS DISMISSED OR DISHONORABLY DISCHARGED FROM THE
SERVICE OF SUCH MILITARY OR NAVAL FORCES .. """ PETITIONER'S
ARGUMENT IS THAT THE DISHONORABLE DISCHARGE MUST BE SOLELY "THE RESULT
OF SUCH CONVICTION" AND THAT SEC. 401 (G) IS THEREFORE NOT APPLICABLE TO
HIM, CONVICTED AS HE WAS OF ESCAPE FROM CONFINEMENT AND ABSENCE WITHOUT
LEAVE IN ADDITION TO DESERTION. SINCE THE INVARIABLE PRACTICE IN
MILITARY TRIALS IS AND HAS BEEN THAT RELATED OFFENSES ARE TRIED
TOGETHER WITH BUT A SINGLE SENTENCE TO COVER ALL CONVICTIONS, SEE
JACKSON V. TAYLOR, 353 U.S. 569, 574, THE EFFECT OF THE SUGGESTED
CONSTRUCTION WOULD BE TO FORCE A BREAK WITH THE HISTORIC PROCESS OF
MILITARY LAW FOR WHICH CONGRESS HAS NOT IN THE REMOTEST WAY GIVEN
WARRANT. THE OBVIOUS PURPOSE OF THE 1944 AMENDMENT, REQUIRING
DISHONORABLE DISCHARGE AS A CONDITION PRECEDENT TO EXPATRIATION, WAS TO
CORRECT THE SITUATION IN WHICH AN INDIVIDUAL WHO HAD BEEN CONVICTED OF
DESERTION, AND WHO HAD THUS LOST HIS CITIZENSHIP, WAS KEPT ON DUTY TO
FIGHT AND SOMETIMES DIE "FOR HIS COUNTRY WHICH DISOWNS HIM." LETTER
FROM SECRETARY OF WAR TO CHAIRMAN, SENATE MILITARY AFFAIRS COMMITTEE,
S. REP. NO. 382, 78TH CONG., 1ST SESS. 3. THERE IS NOT A HINT IN THE
CONGRESSIONAL HISTORY THAT THE REQUIREMENT OF DISCHARGE WAS INTENDED TO
MAKE EXPATRIATION DEPEND ON THE SERIOUSNESS OF THE DESERTION, AS
MEASURED BY THE SENTENCE IMPOSED. IF WE ARE TO GIVE EFFECT TO THE
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PURPOSE OF CONGRESS IN MAKING A CONVICTION FOR WARTIME DESERTION RESULT
IN LOSS OF CITIZENSHIP, WE MUST HOLD THAT THE DISHONORABLE DISCHARGE,
IN ORDER FOR EXPATRIATION TO FOLLOW, NEED ONLY BE "THE RESULT OF"
CONVICTION FOR ONE OR MORE OFFENSES AMONG WHICH ONE MUST BE WARTIME
DESERTION.

SINCE NONE OF PETITIONER'S NONCONSTITUTIONAL GROUNDS FOR REVERSAL CAN
BE SUSTAINED, HIS CLAIM OF UNCONSTITUTIONALITY MUST BE FACED. WHAT IS
ALWAYS BASIC WHEN THE POWER OF CONGRESS TO ENACT LEGISLATION IS
CHALLENGED IS THE APPROPRIATE APPROACH TO JUDICIAL REVIEW OF
CONGRESSIONAL LEGISLATION. ALL POWER IS, IN MADISON'S PHRASE, "OF AN
ENCROACHING NATURE." FEDERALIST, NO. 48 (EARLE ED. 1937), AT 321.
JUDICIAL POWER IS NOT IMMUNE AGAINST THIS HUMAN WEAKNESS. IT ALSO MUST
BE ON GUARD AGAINST ENCROACHING BEYOND ITS PROPER BOUNDS, AND NOT THE
LESS SO SINCE THE ONLY RESTRAINT UPON IT IS SELF-RESTRAINT. WHEN THE
POWER OF CONGRESS TO PASS A STATUTE IS CHALLENGED, THE FUNCTION OF THIS
COURT IS TO DETERMINE WHETHER LEGISLATIVE ACTION LIES CLEARLY OUTSIDE
THE CONSTITUTIONAL GRANT OF POWER TO WHICH IT HAS BEEN, OR MAY FAIRLY
BE, REFERRED. IN MAKING THIS DETERMINATION, THE COURT SITS IN JUDGMENT
ON THE ACTION OF A CO-ORDINATE BRANCH OF THE GOVERNMENT WHILE KEEPING
UNTO ITSELF - AS IT MUST UNDER OUR CONSTITUTIONAL SYSTEM - THE FINAL
DETERMINATION OF ITS OWN POWER TO ACT. NO WONDER SUCH A FUNCTION IS
DEEMED "THE GRAVEST AND MOST DELICATE DUTY THAT THIS COURT IS CALLED ON
TO PERFORM." HOLMES, J., IN BLODGETT V. HOLDEN, 275 U.S. 142, 148
(SEPARATE OPINION). THIS IS NOT A LIP-SERVING PLATITUDE.

RIGOROUS OBSERVANCE OF THE DIFFERENCE BETWEEN LIMITS OF POWER AND

WISE EXERCISE OF POWER - BETWEEN QUESTIONS OF AUTHORITY AND QUESTIONS
OF PRUDENCE - REQUIRES THE MOST ALERT APPRECIATION OF THIS DECISIVE BUT
SUBTLE RELATIONSHIP OF TWO CONCEPTS THAT TOO EASILY COALESCE. NO LESS
DOES IT REQUIRE A DISCIPLINED WILL TO ADHERE TO THE DIFFERENCE. IT IS
NOT EASY TO STAND ALOOF AND ALLOW WANT OF WISDOM TO PREVAIL, TO
DISREGARD ONE'S OWN STRONGLY HELD VIEW OF WHAT IS WISE IN THE CONDUCT
OF AFFAIRS. BUT IT IS NOT THE BUSINESS OF THIS COURT TO PRONOUNCE
POLICY. IT MUST OBSERVE A FASTIDIOUS REGARD FOR LIMITATIONS ON ITS OWN
POWER, AND THIS PRECLUDES THE COURT'S GIVING EFFECT TO ITS OWN NOTIONS
OF WHAT IS WISE OR POLITIC. THAT SELF-RESTRAINT IS OF THE ESSENCE IN
THE OBSERVANCE OF THE JUDICIAL OATH, FOR THE CONSTITUTION HAS NOT
AUTHORIZED THE JUDGES TO SIT IN JUDGMENT ON THE WISDOM OF WHAT CONGRESS
AND THE EXECUTIVE BRANCH DO.

ONE OF THE PRINCIPAL PURPOSES IN ESTABLISHING THE CONSTITUTION WAS TO

"PROVIDE FOR THE COMMON DEFENCE." TO THAT END THE STATES GRANTED TO
CONGRESS THE SEVERAL POWERS OF ARTICLE I, SECTION 8, CLAUSES 11 TO 14
AND 18, COMPENDIOUSLY DESCRIBED AS THE "WAR POWER." ALTHOUGH THESE

SPECIFIC GRANTS OF POWER DO NOT SPECIFICALLY ENUMERATE EVERY FACTOR
RELEVANT TO THE POWER TO CONDUCT WAR, THERE IS NO LIMITATION UPON IT
(OTHER THAN WHAT THE DUE PROCESS CLAUSE COMMANDS). THE SCOPE OF THE
WAR POWER HAS BEEN DEFINED BY CHIEF JUSTICE HUGHES IN HOME BLDG. & LOAN
ASSN. V. BLAISDELL, 290 U.S. 398, 426: "THE WAR POWER OF THE FEDERAL
GOVERNMENT IS NOT CREATED BY THE EMERGENCY OF WAR, BUT IT IS A POWER
GIVEN TO MEET THAT EMERGENCY. IT IS A POWER TO WAGE WAR SUCCESSFULLY,
AND THUS IT PERMITS THE HARNESSING OF THE ENTIRE ENERGIES OF THE PEOPLE
IN A SUPREME COOPERATIVE EFFORT TO PRESERVE THE NATION." SEE ALSO
CHIEF JUSTICE STONE'S OPINION IN HIRABAYASHI V. UNITED STATES, 320 U.S.
81, 93.

PROBABLY THE MOST IMPORTANT GOVERNMENTAL ACTION CONTEMPLATED BY THE

WAR POWER IS THE BUILDING UP AND MAINTENANCE OF AN ARMED FORCE FOR THE
COMMON DEFENSE. JUST AS CONGRESS MAY BE CONVINCED OF THE NECESSITY FOR
CONSCRIPTION FOR THE EFFECTIVE CONDUCT OF WAR, SELECTIVE DRAFT LAW
CASES, 245 U.S. 366, CONGRESS MAY JUSTIFIABLY BE OF THE VIEW THAT STERN
MEASURES - WHAT TO SOME MAY SEEM OVERLY STERN - ARE NEEDED IN ORDER
THAT CONTROL MAY BE HAD OVER EVASIONS OF MILITARY DUTY WHEN THE ARMED
FORCES ARE COMMITTED TO THE NATION'S DEFENSE, AND THAT THE DELETERIOUS
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EFFECTS OF THOSE EVASIONS MAY BE KEPT TO THE MINIMUM. CLEARLY CONGRESS
MAY DEAL SEVERELY WITH THE PROBLEM OF DESERTION FROM THE ARMED FORCES
IN WARTIME; IT IS EQUALLY CLEAR - FROM THE FACE OF THE LEGISLATION AND
FROM THE CIRCUMSTANCES IN WHICH IT WAS PASSED - THAT CONGRESS WAS
CALLING UPON ITS WAR POWERS WHEN IT MADE SUCH DESERTION AN ACT OF
EXPATRIATION. CF. WINTHROP, MILITARY LAW AND PRECEDENTS (2D ED.,
REPRINT 1920), 647.

POSSESSION BY AN AMERICAN CITIZEN OF THE RIGHTS AND PRIVILEGES THAT
CONSTITUTE CITIZENSHIP IMPOSES CORRELATIVE OBLIGATIONS, OF WHICH THE
MOST INDISPENSABLE MAY WELL BE "TO TAKE HIS PLACE IN THE RANKS OF THE
ARMY OF HIS COUNTRY AND RISK THE CHANCE OF BEING SHOT DOWN IN ITS
DEFENSE, " JACOBSON V. MASSACHUSETTS, 197 U.s. 11, 29. HARSH AS THIS
MAY SOUND, IT IS NO MORE SO THAN THE ACTUALITIES TO WHICH IT RESPONDS.
CAN IT BE SAID THAT THERE IS NO RATIONAL NEXUS BETWEEN REFUSAL TO
PERFORM THIS ULTIMATE DUTY OF AMERICAN CITIZENSHIP AND LEGISLATIVE
WITHDRAWAL OF THAT CITIZENSHIP? CONGRESS MAY WELL HAVE THOUGHT THAT
MAKING LOSS OF CITIZENSHIP A CONSEQUENCE OF WARTIME DESERTION WOULD
AFFECT THE ABILITY OF THE MILITARY AUTHORITIES TO CONTROL THE FORCES
WITH WHICH THEY WERE EXPECTED TO FIGHT AND WIN A MAJOR WORLD CONFLICT.
IT IS NOT FOR US TO DENY THAT CONGRESS MIGHT REASONABLY HAVE BELIEVED
THE MORALE AND FIGHTING EFFICIENCY OF OUR TROOPS WOULD BE IMPAIRED IF
OUR SOLDIERS KNEW THAT THEIR FELLOWS WHO HAD ABANDONED THEM IN THEIR
TIME OF GREATEST NEED WERE TO REMAIN IN THE COMMUNION OF OUR CITIZENS.

PETITIONER URGES THAT IMPOSING LOSS OF CITIZENSHIP AS A "PUNISHMENT"
FOR WARTIME DESERTION IS A VIOLATION OF BOTH THE DUE PROCESS CLAUSE OF
THE FIFTH AMENDMENT AND THE EIGHTH AMENDMENT. HIS OBJECTIONS ARE THAT
THERE IS NO NOTICE OF EXPATRIATION AS A CONSEQUENCE OF DESERTION IN THE
PROVISION DEFINING THAT OFFENSE, THAT LOSS OF CITIZENSHIP AS A
"PUNISHMENT" IS UNCONSTITUTIONALLY DISPROPORTIONATE TO THE OFFENSE OF
DESERTION AND THAT LOSS OF CITIZENSHIP CONSTITUTES "CRUEL AND UNUSUAL
PUNISHMENT."

THE PROVISION OF THE ARTICLES OF WAR UNDER WHICH PETITIONER WAS
CONVICTED FOR DESERTION, ART. 58, ARTICLES OF WAR, 41 STAT. 787, 800,
DOES NOT MENTION THE FACT THAT ONE CONVICTED OF THAT OFFENSE IN WARTIME
SHOULD SUFFER THE LOSS OF HIS CITIZENSHIP. IT MAY BE THAT STATING ALL
OF THE CONSEQUENCES OF CONDUCT IN THE STATUTORY PROVISION MAKING IT AN
OFFENSE IS A DESIDERATUM IN THE ADMINISTRATION OF CRIMINAL JUSTICE;
THAT CAN SCARCELY BE SAID - NOR DOES PETITIONER CONTEND THAT IT EVER
HAS BEEN SAID - TO BE A CONSTITUTIONAL REQUIREMENT. IT IS NOT FOR US
TO REQUIRE CONGRESS TO LIST IN ONE STATUTORY SECTION NOT ONLY THE
ORDINARY PENAL CONSEQUENCES OF ENGAGING IN ACTIVITIES THEREIN
PROHIBITED BUT ALSO THE COLLATERAL DISABILITIES THAT FOLLOW, BY
OPERATION OF LAW, FROM A CONVICTION THEREOF DULY RESULTING FROM A
PROCEEDING CONDUCTED IN ACCORDANCE WITH ALL OF THE RELEVANT
CONSTITUTIONAL SAFEGUARDS. (FN3)

OF COURSE AN INDIVIDUAL SHOULD BE APPRISED OF THE CONSEQUENCES OF HIS
ACTIONS. THE ARTICLES OF WAR PUT PETITIONER ON NOTICE THAT DESERTION
WAS AN OFFENSE AND THAT, WHEN COMMITTED IN WARTIME, IT WAS PUNISHABLE
BY DEATH. ART. 58, SUPRA. EXPATRIATION AUTOMATICALLY FOLLOWED BY
COMMAND OF THE NATIONALITY ACT OF 1940, A DULY PROMULGATED ACT OF
CONGRESS. THE WAR DEPARTMENT APPEARS TO HAVE MADE EVERY EFFORT TO
INFORM INDIVIDUAL SOLDIERS OF THE GRAVITY OF THE CONSEQUENCES OF
DESERTION; ITS CIRCULAR NO. 273 OF 1942 POINTED OUT THAT CONVICTIONS
FOR DESERTION WERE PUNISHABLE BY DEATH AND WOULD RESULT IN "FORFEITURE
OF THE RIGHTS OF CITIZENSHIP," AND IT INSTRUCTED UNIT COMMANDERS TO
"EXPLAIN CAREFULLY TO ALL PERSONNEL OF THEIR COMMANDS (CERTAIN ARTICLES
OF WAR, INCLUDING ART. 58) .. ANND EMPHASIZE THE SERIOUS CONSEQUENCES
WHICH MAY RESULT FROM THEIR VIOLATION." COMPILATION OF WAR DEPARTMENT
GENERAL ORDERS, BULLETINS, AND CIRCULARS (GOVERNMENT PRINTING OFFICE
1943) 343. THAT CONGRESS MUST DEFINE IN THE RUBRIC OF THE SUBSTANTIVE
CRIME ALL THE CONSEQUENCES OF CONDUCT IT HAS MADE A GRAVE OFFENSE AND
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THAT IT CANNOT PROVIDE FOR A COLLATERAL CONSEQUENCE, STERN AS IT MAY
BE, BY EXPLICIT PRONOUNCEMENT IN ANOTHER PLACE ON THE STATUTE BOOKS IS
A CLAIM THAT HARDLY RISES TO THE DIGNITY OF A CONSTITUTIONAL
REQUIREMENT .

PETITIONER CONTENDS THAT LOSS OF CITIZENSHIP IS AN UNCONSTITUTIONALLY
DISPROPORTIONATE "PUNISHMENT" FOR DESERTION AND THAT IT CONSTITUTES
"CRUEL AND UNUSUAL PUNISHMENT" WITHIN THE SCOPE OF THE EIGHTH
AMENDMENT. LOSS OF CITIZENSHIP ENTAILS UNDOUBTEDLY SEVERE - AND IN
PARTICULAR SITUATIONS EVEN TRAGIC - CONSEQUENCES. DIVESTMENT OF
CITIZENSHIP BY THE GOVERNMENT HAS BEEN CHARACTERIZED, IN THE CONTEXT OF
DENATURALIZATION, AS "MORE SERIOUS THAN A TAKING OF ONE'S PROPERTY, OR
THE IMPOSITION OF A FINE OR OTHER PENALTY." SCHNEIDERMAN V. UNITED
STATES, 320 U.S. 118, 122. HOWEVER, LIKE DENATURALIZATION, SEE
KLAPPROTT V. UNITED STATES, 335 U.S. 601, 612, EXPATRIATION UNDER THE
NATIONALITY ACT OF 1940 IS NOT "PUNISHMENT" IN ANY VALID CONSTITUTIONAL
SENSE. CF. FONG YUE TING V. UNITED STATES, 149 U.S. 698, 730. SIMPLY
BECAUSE DENATIONALIZATION WAS ATTACHED BY CONGRESS AS A CONSEQUENCE OF
CONDUCT THAT IT HAD ELSEWHERE MADE UNLAWEFUL, IT DOES NOT FOLLOW THAT
DENATIONALIZATION IS A "PUNISHMENT," ANY MORE THAN IT CAN BE SAID THAT
LOSS OF CIVIL RIGHTS AS A RESULT OF CONVICTION FOR A FELONY, SEE
GATHINGS, LOSS OF CITIZENSHIP AND CIVIL RIGHTS FOR CONVICTION OF CRIME,
43 AM. POL. SCI. REV. 1228, 1233, IS A "PUNISHMENT" FOR ANY LEGALLY
SIGNIFICANT PURPOSES. THE PROCESS OF DENATIONALIZATION, AS DEVISED BY
THE EXPERT CABINET COMMITTEE ON WHICH CONGRESS QUITE PROPERLY AND
RESPONSIBLY RELIED (FN4) AND AS ESTABLISHED BY CONGRESS IN THE
LEGISLATION BEFORE THE COURT, (FN5) WAS RELATED TO THE AUTHORITY OF
CONGRESS, PURSUANT TO ITS CONSTITUTIONAL POWERS, TO REGULATE CONDUCT
FREE FROM RESTRICTIONS THAT PERTAIN TO LEGISLATION IN THE FIELD
TECHNICALLY DESCRIBED AS CRIMINAL JUSTICE. SINCE THERE ARE LEGISLATIVE
ENDS WITHIN THE SCOPE OF CONGRESS' WAR POWER THAT ARE WHOLLY CONSISTENT
WITH A "NON-PENAL" PURPOSE TO REGULATE THE MILITARY FORCES, AND SINCE
THERE IS NOTHING ON THE FACE OF THIS LEGISLATION OR IN ITS HISTORY TO
INDICATE THAT CONGRESS HAD A CONTRARY PURPOSE, THERE IS NO WARRANT FOR
THE COURT'S LABELING THE DISABILITY IMPOSED BY SEC. 401 (G) AS A
"PUNISHMENT."

EVEN ASSUMING, ARGUENDO, THAT SEC. 401(G) CAN BE SAID TO IMPOSE
"PUNISHMENT," TO INSIST THAT DENATIONALIZATION IS "CRUEL AND UNUSUAL"
PUNISHMENT IS TO STRETCH THAT CONCEPT BEYOND THE BREAKING POINT. IT
SEEMS SCARCELY ARGUABLE THAT LOSS OF CITIZENSHIP IS WITHIN THE EIGHTH
AMENDMENT'S PROHIBITION BECAUSE DISPROPORTIONATE TO AN OFFENSE THAT IS
CAPITAL AND HAS BEEN SO FROM THE FIRST YEAR OF INDEPENDENCE. ART. 58,
SUPRA; SEC. 6, ART. 1, ARTICLES OF WAR OF 1776, 5 J. CONT. CONG.
(FORD ED. 1906) 792. IS CONSTITUTIONAL DIALECTIC SO EMPTY OF REASON
THAT IT CAN BE SERIOUSLY URGED THAT LOSS OF CITIZENSHIP IS A FATE WORSE
THAN DEATH? THE SERIOUSNESS OF ABANDONING ONE'S COUNTRY WHEN IT IS IN
THE GRIP OF MORTAL CONFLICT PRECLUDES DENIAL TO CONGRESS OF THE POWER
TO TERMINATE CITIZENSHIP HERE, UNLESS THAT POWER IS TO BE DENIED TO
CONGRESS UNDER ANY CIRCUMSTANCE.

MANY CIVILIZED NATIONS IMPOSE LOSS OF CITIZENSHIP FOR INDULGENCE IN
DESIGNATED PROHIBITED ACTIVITIES. SEE, GENERALLY, LAWS CONCERNING
NATIONALITY, U.N. DOC. NO. ST/LEG/SER.B/4 (1954). ALTHOUGH THESE
PROVISIONS ARE OFTEN, BUT NOT ALWAYS, APPLICABLE ONLY TO NATURALIZED
CITIZENS, THEY ARE MORE NEARLY COMPARABLE TO OUR EXPATRIATION LAW THAN
TO OUR DENATURALIZATION LAW. (FN6) SOME COUNTRIES HAVE MADE WARTIME
DESERTION RESULT IN LOSS OF CITIZENSHIP - NATIVE-BORN OR NATURALIZED.
E.G., SEC. 1(6), PHILIPPINE COMMONWEALTH ACT NO. 63 OF OCT. 21, 193¢,
AS AMENDED BY REPUBLIC ACT NO. 106 OF JUNE 2, 1947, U.N. DOC., SUPRA,
AT 379; SEE BORCHARD, DIPLOMATIC PROTECTION OF CITIZENS ABROAD, 730.
IN THIS COUNTRY, DESERTION HAS BEEN PUNISHABLE BY LOSS OF AT LEAST THE
"RIGHTS OF CITIZENSHIP" (FN7) SINCE 1865. THE COURT TODAY REAFFIRMS
ITS DECISIONS (MACKENZIE V. HARE, 239 U.S. 299; SAVORGNAN V. UNITED
STATES, 338 U.S. 491) SUSTAINING THE POWER OF CONGRESS TO DENATIONALIZE
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CITIZENS WHO HAD NO DESIRE OR INTENTION TO GIVE UP THEIR CITIZENSHIP.
IF LOSS OF CITIZENSHIP MAY CONSTITUTIONALLY BE MADE THE CONSEQUENCE OF
SUCH CONDUCT AS MARRYING A FOREIGNER, AND THUS CERTAINLY NOT "CRUEL AND
UNUSUAL," IT SEEMS MORE THAN INCONGRUOUS THAT SUCH LOSS SHOULD BE
THOUGHT "CRUEL AND UNUSUAL" WHEN IT IS THE CONSEQUENCE OF CONDUCT THAT
IS ALSO A CRIME. IN SHORT, DENATIONALIZATION, WHEN ATTACHED TO THE
OFFENSE OF WARTIME DESERTION, CANNOT JUSTIFIABLY BE DEEMED SO AT
VARIANCE WITH ENLIGHTENED CONCEPTS OF "HUMANE JUSTICE," SEE WEEMS V.
UNITED STATES, 217 U.S. 349, 378, AS TO BE BEYOND THE POWER OF
CONGRESS, BECAUSE CONSTITUTING A "CRUEL AND UNUSUAL" PUNISHMENT WITHIN
THE MEANING OF THE EIGHTH AMENDMENT.

NOR HAS CONGRESS FALLEN AFOUL OF THAT PROHIBITION BECAUSE A PERSON'S
POST-DENATIONALIZATION STATUS HAS ELEMENTS OF UNPREDICTABILITY.
PRESUMABLY A DENATIONALIZED PERSON BECOMES AN ALIEN VIS-A-VIS THE
UNITED STATES. THE VERY SUBSTANTIAL RIGHTS AND PRIVILEGES THAT THE
ALIEN IN THIS COUNTRY ENJOYS UNDER THE FEDERAL AND STATE CONSTITUTIONS
PUTS HIM IN A VERY DIFFERENT CONDITION FROM THAT OF AN OUTLAW IN
FIFTEENTH-CENTURY ENGLAND. HE NEED NOT BE IN CONSTANT FEAR LEST SOME
DIRE AND UNFORESEEN FATE TO BE IMPOSED ON HIM BY ARBITRARY GOVERNMENTAL
ACTION - CERTAINLY NOT "WHILE THIS COURT SITS" (HOLMES, J., DISSENTING
IN PANHANDLE OIL CO. V. MISSISSIPPI EX REL. KNOX, 277 U.S. 218, 223).
THE MULTITUDINOUS DECISIONS OF THIS COURT PROTECTIVE OF THE RIGHTS OF
ALTIENS BEAR WEIGHTY TESTIMONY. AND THE ASSUMPTION THAT BRUTAL
TREATMENT IS THE INEVITABLE LOT OF DENATIONALIZED PERSONS FOUND IN
OTHER COUNTRIES IS A SLENDER BASIS ON WHICH TO STRIKE DOWN AN ACT OF
CONGRESS OTHERWISE AMPLY SUSTAINABLE.

IT MISGUIDES POPULAR UNDERSTANDING OF THE JUDICIAL FUNCTION AND OF

THE LIMITED POWER OF THIS COURT IN OUR DEMOCRACY TO SUGGEST THAT BY NOT
INVALIDATING AN ACT OF CONGRESS WE WOULD ENDANGER THE NECESSARY
SUBORDINATION OF THE MILITARY TO CIVIL AUTHORITY. THIS CASE, NO DOUBT,
DERIVES FROM THE CONSEQUENCE OF A COURT-MARTIAL. BUT WE ARE SITTING IN
JUDGMENT NOT ON THE MILITARY BUT ON CONGRESS. THE MILITARY MERELY
CARRIED OUT A RESPONSIBILITY WITH WHICH THEY WERE CHARGED BY CONGRESS.
SHOULD THE ARMED FORCES HAVE CEASED DISCHARGING WARTIME DESERTERS
BECAUSE CONGRESS ATTACHED THE CONSEQUENCE IT DID TO THEIR PERFORMANCE
OF THAT RESPONSIBILITY?

THIS LEGISLATION IS THE RESULT OF AN EXERCISE BY CONGRESS OF THE
LEGISLATIVE POWER VESTED IN IT BY THE CONSTITUTION AND OF AN EXERCISE
BY THE PRESIDENT OF HIS CONSTITUTIONAL POWER IN APPROVING A BILL AND
THEREBY MAKING IT "A LAW." TO SUSTAIN IT IS TO RESPECT THE ACTIONS OF
THE TWO BRANCHES OF OUR GOVERNMENT DIRECTLY RESPONSIVE TO THE WILL OF
THE PEOPLE AND EMPOWERED UNDER THE CONSTITUTION TO DETERMINE THE WISDOM
OF LEGISLATION. THE AWESOME POWER OF THIS COURT TO INVALIDATE SUCH
LEGISLATION, BECAUSE IN PRACTICE IT IS BOUNDED ONLY BY OUR OWN PRUDENCE
IN DISCERNING THE LIMITS OF THE COURT'S CONSTITUTIONAL FUNCTION, MUST
BE EXERCISED WITH THE UTMOST RESTRAINT. MR. JUSTICE HOLMES, ONE OF THE
PROFOUNDEST THINKERS WHO EVER SAT ON THIS COURT, EXPRESSED THE
CONVICTION THAT "I DO NOT THINK THE UNITED STATES WOULD COME TO AN END
IF WE LOST OUR POWER TO DECLARE AN ACT OF CONGRESS VOID. I DO THINK
THE UNION WOULD BE IMPERILED IF WE COULD NOT MAKE THAT DECLARATION AS
TO THE LAWS OF THE SEVERAL STATES." HOLMES, SPEECHES, 102. HE DID
NOT, OF COURSE, DENY THAT THE POWER EXISTED TO STRIKE DOWN
CONGRESSIONAL LEGISLATION, NOR DID HE SHRINK FROM ITS EXERCISE. BUT
THE WHOLE OF HIS WORK DURING HIS THIRTY YEARS OF SERVICE ON THIS COURT
SHOULD BE A CONSTANT REMINDER THAT THE POWER TO INVALIDATE LEGISLATION
MUST NOT BE EXERCISED AS IF, EITHER IN CONSTITUTIONAL THEORY OR IN THE
ART OF GOVERNMENT, IT STOOD AS THE SOLE BULWARK AGAINST UNWISDOM OR
EXCESSES OF THE MOMENT.

FN1 THE SUBSTANCE OF THIS PROVISION NOW APPEARS IN SEC. 349 (A) (8) OF
THE IMMIGRATION AND NATIONALITY ACT OF 1952, 66 STAT. 163, 268, 8
U.S.C. SEC. 1481 (A) (8).
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FN2 THE PRECISE MEANING OF THIS PHRASE HAS NEVER BEEN CLEAR, SEE
ROCHE, THE LOSS OF AMERICAN NATIONALITY - THE DEVELOPMENT OF STATUTORY
EXPATRIATION, 99 U. OF PA. L. REV. 25, 61-62. IT APPEARS, HOWEVER,
THAT THE STATE DEPARTMENT REGARDED IT TO MEAN LOSS OF CITIZENSHIP, SEE,
E.G., HEARINGS BEFORE THE HOUSE COMMITTEE ON IMMIGRATION AND
NATURALIZATION ON H.R. 6127, 76TH CONG., 1ST SESS. 38.

FN3 IT SHOULD BE NOTED THAT A PERSON CANNOT BE DEPRIVED OF HIS
CITIZENSHIP MERELY ON THE BASIS OF AN ADMINISTRATIVE FINDING THAT HE
DESERTED IN WARTIME OR EVEN WITH FINALITY ON THE SOLE BASIS OF HIS
HAVING BEEN DISHONORABLY DISCHARGED AS A RESULT OF A CONVICTION FOR
WARTIME DESERTION. SECTION 503 OF THE NATIONALITY ACT OF 1940
PROVIDES:

"IF ANY PERSON WHO CLAIMS A RIGHT OR PRIVILEGE AS A NATIONAL OF THE
UNITED STATES IS DENIED SUCH RIGHT OR PRIVILEGE BY ANY DEPARTMENT OR
AGENCY, OR EXECUTIVE OFFICIAL THEREOF, UPON THE GROUND THAT HE IS NOT A
NATIONAL OF THE UNITED STATES, SUCH PERSON, REGARDLESS OF WHETHER HE IS
WITHIN THE UNITED STATES OR ABROAD, MAY INSTITUTE AN ACTION AGAINST THE
HEAD OF SUCH DEPARTMENT OR AGENCY IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF COLUMBIA OR IN THE DISTRICT COURT OF THE
UNITED STATES FOR THE DISTRICT IN WHICH SUCH PERSON CLAIMS A PERMANENT
RESIDENCE FOR A JUDGMENT DECLARING HIM TO BE A NATIONAL OF THE UNITED
STATES .. ."" 54 STAT. 1137, 1171, NOW SEC. 360 OF THE IMMIGRATION
AND NATIONALITY ACT OF 1952, 66 STAT. 163, 273, 8 U.S.C. SEC. 1503. 1IN
SUCH A PROCEEDING IT IS OPEN TO A PERSON WHO, LIKE PETITIONER, IS
ALLEGED TO HAVE BEEN EXPATRIATED UNDER SEC. 401 (G) OF THE 1940 ACT TO
SHOW, FOR EXAMPLE, THAT THE COURT-MARTIAL WAS WITHOUT JURISDICTION
(INCLUDING OBSERVANCE OF THE REQUIREMENTS OF DUE PROCESS) OR THAT THE
INDIVIDUAL, BY HIS RESTORATION TO ACTIVE DUTY AFTER CONVICTION AND
DISCHARGE, REGAINED HIS CITIZENSHIP UNDER THE TERMS OF THE PROVISO IN
SEC. 401(G), SUPRA. FN4 THE REPORT OF THAT COMMITTEE STATED THAT
THE PROVISION IN QUESTION "TECHNICALLY IS NOT A PENAL LAW."
CODIFICATION OF THE NATIONALITY LAWS OF THE UNITED STATES, SUPRA, AT
68. IN THEIR LETTER TO THE PRESIDENT COVERING THE REPORT, THE
COMMITTEE STATED THAT NONE OF THE LOSS OF NATIONALITY PROVISIONS WAS
"DESIGNED TO BE PUNITIVE .. """ ID., AT VII.

FN5 THERE IS NO BASIS FOR FINDING THAT THE CONGRESS THAT ENACTED
THIS PROVISION REGARDED IT OTHERWISE THAN AS PART OF THE CLEARLY
NONPENAL SCHEME OF "ACTS OF EXPATRIATION" REPRESENTED BY SEC. 401 OF
THE NATIONALITY ACT OF 1940, SUPRA.

FN6 IN THE UNITED STATES, DENATURALIZATION IS BASED EXCLUSIVELY ON

THE THEORY THAT THE INDIVIDUAL OBTAINED HIS CITIZENSHIP BY FRAUD, SEE
LURIA V. UNITED STATES, 231 U.S. 9, 24; THE LAWS OF MANY COUNTRIES
MAKING NATURALIZED CITIZENS SUBJECT TO EXPATRIATION FOR GROUNDS NOT
APPLICABLE TO NATURAL-BORN CITIZENS DO NOT RELATE THOSE GROUNDS TO THE
ACTUAL NATURALIZATION PROCESS. E.G., BRITISH NATIONALITY ACT, 1948, 11
& 12 GEO. VI, C. 56, SEC. 20(3).

FN7 SEE NOTE 2, SUPRA.
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