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Introduction

We support the recommendations of the Commission if Californians elect
to continue the death penalty. However, we write separately because, after
carefully considering all the information and evidence put before the
Commission, we believe that the death penalty should be repealed. The death
penalty is too costly, the possibility is high that a person who has been wrongfully
convicted will be put to death, capital punishment inordinately affects
communities of color, the imposition of the death penalty varies greatly from
county to county, a low income defendant faces a troubling disadvantage when
charged with a capital offense, the death penalty forecloses any possibility of
healing and redemption, the death qualification juror requirement inherently and
unjustly biases the process against the defendant, and California should follow

the lead of other civilized societies who have concluded that the death penalty be
abolished.

The Commission’s report is the product of serious deliberations over the
fairness of the death penalty in California. All members took their responsibilities
seriously, with a deep commitment to justice. We are convinced that when it
comes to the death penalty (and indeed punishment for any crime) every member
of the Commission wants to make sure that the convicted person is the actual
perpetrator, in other words, that no innocent person is convicted of a crime.

We submit this separate statement with the greatest respect for our co-
commissioners who have chosen not to comment more broadly. However, we
present these additional views out of a sense personal duty to the public for
whom we pledged responsibility when we agreed to serve. The Commission
report is the result of hard, collaborative work aimed at outlining how the death
penalty can be administered in a fair and just manner; in short, the
recommendations address how to make the system functional. However, as we
listened to testimony, read written submissions and research, and participated in
Commission discussions, it became clear to us that the question of whether to



continue the death penalty at all had to be considered; we felt that the public
should know that there are good reasons to consider abolishing the death penalty
beyond the system’s dysfunctionality.

Summary of Reasons

Here is a brief summary of the reasons that have convinced us that the
people of California ought to repeal the death penalty.

Costs. The resources that go into a death penalty case are enormous. The
pursuit of execution adds millions at each phase of the process, from trial, to
appeal, and habeas proceedings. For example, a death penalty trial costs counties
at least $1.1 million more than a conventional murder trial. The state spends at
least an additional $117 million a year on capital punishment, about half of it on
prison expenses that exceed the usual costs of housing inmates and the rest on
arguing and judging death penalty appeals. The costs mount because death
penalty trials and appeals take far longer than others, involve more lawyers,
investigators and expert witnesses, and displace other cases from courtrooms. In
contrast, adopting a maximum penalty of life without possibility of parole (for
which there is growing sentiment) would incur only a fraction of the death
penalty costs, including prison expenses. Our personal view is that funds spent
administering the death penalty would be better spent on other California
priorities like health, education, and infrastructure, or for providing direct
financial and social services to the relatives of crime victims.

Racial and geographic variation. The Commission considered research by
Professors Glenn Pierce and Michael Radelet on variations in the death penalty
related to race and geographical location. The counties with the highest death
penalty sentencing rates tend to have the highest proportion of whites in their
population and are more rural. Also, those who Kkill African Americans and
Latinos are less likely to be sentenced to death than those who kill whites. The
Commission was not willing to recommend comparative proportionality review
in death penalty cases, as required in some states, and thought that the racial
data was insufficient on which to base recommendations. In other words, the
good faith of local prosecutors should be given deference. In our view, the Pierce
and Radelet data and similar research are good cause to recommend termination
of the death penalty. The data are troubling, and leaving these important
determinations to the good faith of local prosecutors, who are subject to political
winds, is fraught with potential inconsistency and danger. The Commission came
across no evidence of intentional racial motivation on the part of prosecutors who
seek the death penalty. Yet, persons of color have been sentenced to death at
rates far exceeding their numbers in the population. Why? Our society has not
reached the point where unconscious racism and institutional bias based on past
processes and beliefs have been eliminated. We fool ourselves if we believe that
we have evolved beyond institutional racism in our state and country. Consider
the fact that the homicide rate for black and Latino victims is much higher than
white victims. Violent crime in low-income Southeast Asian communities is on




the increase as well. Poverty and socioeconomic challenges in those communities
create racial impact whether we like it or not. The correlation between poor
communities (that are comprised of many blacks, Latinos, and Southeast Asians)
and crime and inadequate representation is just too high to accept capital
punishment as a potential penalty.

Economic disadvantage. Another regrettable feature of the death penalty is
that it disproportionately punishes the poor. In Furman v. Georgia, Supreme
Court Justice William Douglas noted, “One searches our chronicles in vain for the
execution of any member of the affluent strata in this society.”* Economically
deprived, marginalized Californians are particularly vulnerable in society and
within the judicial system. Over 9o percent of defendants charged with capital
crimes are indigent, and as a result the vast majority of death row inmates in
California are poor. In our view and experience, a poor defendant initially may be
at a disadvantage primarily because poverty fractures his or her past. How can a
picture be painted of such an individual who rarely went to school or saw a
doctor, whose own parents might be unknown to him or her, whose illiteracy
compromises the ability to participate fully as a member of the defense team,
whose "neighbors" were transient? A jury can be made aware of these things, but
they do not "mitigate" in the common sense of that word. A person who can
finance a death penalty defense will have no trouble establishing history as a
student, family member, patient, neighbor, employee or even employer. Thus,
poverty creates serious disparities in the administration of justice as well. A
person of means can afford to employ forensic experts with the most impressive
resumes who may have access to nationally acclaimed labs. In contrast, those of
modest means are often limited to experts on a court-appointed list who have
agreed to work at the lowest end of the compensation scale who are likely to lose
the battle of curricula vitae. Furthermore, the indigent accused may not be
fortunate enough to be represented by an institutional Public Defender team with
the experience, skills, and resources to provide high quality, zealous advocacy.
Instead, such an indigent may be saddled with an appointed lawyer who lacks
those essential qualities. Such a defendant lacks the sophistication to know
whether the appointed lawyer is properly preparing the guilt and penalty
defenses and no one is monitoring the preparation. A person of means can afford
to hire a team and, with money as leverage, is in a better position to insist that
the entire team explain all the alternatives and strategies that are available. The
person who can hire a ten-person defense team is an aberration. The more likely
scenario involves the middle class defendant who pools all the family resources
and puts up the house to pay an attorney who, it turns out, has never tried a
capital case. In those cases, the client may have been better off in a California
county with a Public Defender office where death penalty cases generally are well
handled (with the defendant assigned two attorneys at the outset, unlike court-
appointed systems where second chair is appointed after the preliminary hearing
and after the district attorney has made the final decision regarding whether to
seek death). Most county Public Defender offices have defense investigators and

" 408 U.S. 238 (1972).



receive spiritual validation and fulfillment by assisting those convicted who
genuinely pursue redemption in their own penitential journey toward the
ultimate judgment of their savior. Are some individuals beyond redemption or
rehabilitation? Probably. But being sentenced to life without the possibility of
parole addresses that problem. A civil and compassionate society should embrace
the opportunity to develop the humanity in these individuals through our own
humanity, but the death penalty forecloses that option.
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